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Case Name: Kettering City Schools Board of Education v. McDonald’s USA, 

LLC, et al.   
Case No:  Montgomery App. No. 27684; BTA No. 15-2328 
Panel:   Welbaum, Froelich, Hall   
Author:  Jeffrey M. Welbaum 
Summary: The Board of Tax Appeals (BTA) did not act unreasonably or 

unlawfully, nor did it abuse its discretion when it found Appellee’s 
appraisal to be competent and probative evidence of the market 
value of the subject property.  In addition, the BTA did not improperly 
consider the subject property’s present use when deciding market 
value; the BTA considered the present use in conjunction with the 
highest and best use of the property and did not improperly exclude 
other factors. The BTA also did not either abuse its discretion or err 
in accepting the capitalization rate of Appellee’s expert rather than 
the rate used by Appellant’s expert.  Finally, the BTA did not abuse 
its discretion by recognizing Appellee’s appraiser as an expert 
witness. All the BTA’s decisions were supported by reliable and 
probative evidence.  Affirmed.      

 
Case Name:  State of Ohio v. Harvey L. Jones 
Case No:  Montgomery App. No. 27354; T.C. No. 13-CR-294 
Panel:   Welbaum, Froelich, Hall     
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not abuse its discretion when it prohibited 

Appellant from cross-examining the eyewitness to the murders about 
the medication the eyewitness was taking and from presenting 
expert testimony on the possible side effects of the medication. The 
eyewitness’s medication and its possible side effects were irrelevant 
and not a proper subject for cross-examination. 

 
The trial court did not abuse its discretion when it prohibited 
Appellant from introducing evidence of an alternative suspect, as the 
evidence was too speculative or remote to connect the alternative 
suspect to the murders at issue.   

http://www.supremecourt.ohio.gov/rod/docs/?source=2
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The trial court did not abuse its discretion in permitting the State to 
introduce autopsy photographs at trial even though the Appellant had 
stipulated to the victims’ cause of death.  In addition to establishing 
cause of death, the photographs also established how the murders 
took place and corroborated the testimony of multiple witnesses.  
Accordingly, it was reasonable for the trial court to find that the 
probative value of the photographs outweighed the danger of any 
unfair prejudice.  

 
Contrary to Appellant’s claim otherwise, the State’s peremptory 
challenges of three African-American women during voir dire were 
not based on race, but on their views of the death penalty.  
Accordingly, it was not clearly erroneous for the trial court to find that 
the State’s peremptory challenges were made without discriminatory 
intent. 
 
The trial court did not err in overruling Appellant’s motion to expand 
the jury venire to include licensed drivers, as it is well established 
that the sole use of voter registration rolls to choose prospective 
jurors is constitutional.   

   
On cross-appeal, the State correctly argued that the trial court erred 
in: (1) dismissing two counts of kidnapping, two counts of aggravated 
murder based on kidnapping, and multiple kidnapping-related death 
penalty specifications; (2) merging Appellant’s aggravated murder 
offenses at the penalty phase of trial instead of waiting to merge the 
offenses at sentencing and merging an aggravated-robbery death 
penalty specification with an aggravated-burglary death penalty 
specification; and (3) allowing Appellant to argue residual doubt 
during the penalty phase of trial. These errors, however, do not affect 
the validity of Appellant’s conviction, and the protections afforded by 
the Double Jeopardy Clause prohibit a retrial of the erroneously 
dismissed charges and specifications and of the penalty phase of 
trial.  Judgment affirmed. 

 
Case Name:  State of Ohio v. Torace D. Weaver 
Case No:  Montgomery App. No. 27579; T.C. No. 16-CR-2127/1 
Panel:   Donovan, Froelich, Tucker 
Author:  Michael L. Tucker 
Summary: Defendant-appellant, following the merger of a number of counts, 

was convicted and sentenced on one count of murder under R.C. 
2903.02(B) and R.C. 2903.11(A)(1), one count of endangering 
children under R.C. 2919.22(A), and one count of obstructing official 
business under R.C. 2921.31(A).  The trial court did not abuse its 
discretion by the admission of a cruiser camera video recording or 
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by overruling Defendant-appellant’s objection to a portion of a 
witness’s testimony.  Defendant-appellant’s convictions are 
supported by sufficient evidence and they are not against the 
manifest weight of the evidence.  The prosecutor did not engage in 
prosecutorial misconduct during the State’s opening statement or 
closing argument, and the trial court did not improperly restrict 
Defendant-appellant’s closing argument.  The trial court did not 
commit plain error by allowing Defendant-appellant and his wife to 
be tried together.  Finally, Defendant-appellant’s attorney did not 
provide ineffective assistance of counsel.  Judgment affirmed.   

 
Case Name: State of Ohio v. Michael J. Hall, III 
Case No.: Montgomery App. No. 27695; T.C. No. 16-CR-553    
Panel: Donovan, Froelich, Tucker       
Author: Mary E. Donovan 
Summary:  The trial court did not err when it overruled appellant’s motions to 

suppress. The record establishes that the police did not extend 
appellant’s detention beyond what was reasonably necessary to 
resolve the issues associated with the traffic stop and to issue a 
traffic citation.  The 19-minute time period between when the officer 
began writing the citation and when the K-9 unit alerted on 
appellant’s vehicle was therefore reasonable under the facts 
presented in the instant case.  The record establishes that the park 
ranger initiated the traffic stop of appellant after observing him run a 
stop sign located in an area which is adjacent to park grounds.  Trial 
court did not err when it overruled appellant’s motions to suppress 
regarding spontaneous statements he made before being arrested, 
as well as statements he made after waiving his rights pursuant to 
Miranda v. Arizona, 384 U.S. 436, 444, 86 S.Ct. 1602, 16 L.Ed.2d 
694 (1966).  Trial court did not err when it overruled his motion to 
dismiss because appellant was unable to provide any evidence of 
“actual prejudice” based upon a six-month delay between his arrest 
and the filing of his indictment.  Pursuant to R.C. 1545.13(B), a park 
ranger has jurisdiction over criminal offenses committed on park 
grounds and on property adjacent to park grounds.  The trial court 
did not abuse its discretion when it imposed a mandatory fine of 
$10,000.00 on appellant.  Judgment affirmed. 

 
Case Name: State of Ohio v. Jesse M. Ogletree, Jr. 
Case No.: Montgomery App. No. 27767; T.C. No. 17-CR-1183 
Panel: Donovan, Hall, Tucker      
Author: Mary E. Donovan 
Summary: The trial court did not err when it overruled appellant’s motion to 

suppress. The record establishes that the police did not 
unreasonably extend appellant’s detention beyond what was 
reasonably necessary to resolve the issues associated with the 
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traffic stop and to issue a traffic citation. The appellant did not receive 
ineffective assistance when his counsel failed to ask the arresting 
officer additional questions regarding the time it took him to complete 
appellant’s traffic citation. Judgment affirmed.  

 
Case Name:  Kettering City Schools Board of Education v.  
                                Montgomery County Board of Revision, et al.  
Case No:  Montgomery App. No. 27683; BTA No. 2015-2331  
Panel:    Welbaum, Froelich, Hall 
Author:   Jeffrey E. Froelich 
Summary:  The Board of Tax Appeals (BTA) did not act unreasonably or 

unlawfully in adopting the evidence of the board of education (BOE) 
with respect to the valuation of a McDonald’s.  The experts’ 
selections of comparable properties for sales and income 
capitalization analyses varied significantly.  The owner’s valuations 
were based on restaurants of any type and one which was sold for a 
non-restaurant use, all of which were located within Montgomery 
County, whereas the BOE’s expert focused more specifically on fast-
food restaurants, which place a higher value on accessibility using a 
drive-thru, and included properties in a wider geographical area.  The 
BTA did not act unreasonably in concluding that one appraisal more 
accurately valued the McDonald’s property.  Although the BOE’s 
expert stated that the McDonald’s might have been valued as a 
special-purpose property, he did not, in fact, value the McDonald’s in 
this manner.  The BTA’s rejection of an appraiser’s valuation in 
another case did not, in itself, disqualify the expert or impugn his 
opinions in this case.  Decision and Order of the BTA affirmed. 

 
Case Name:  State of Ohio v. Dale A. Glenn 
Case No:  Montgomery App. No. 27639; T.C. No. 16-CR-821  
Panel:    Donovan, Froelich, Tucker 
Author:   Jeffrey E. Froelich 
Summary:  In pretrial motions, the defendant alleged that the person he was 

charged with murdering had raped his young daughter.  He sought 
to obtain (and presumably admit) extrinsic evidence to substantiate 
the alleged rape and to show that he had committed voluntary 
manslaughter, rather than murder, because the rape had caused him 
to act in sudden passion or fit of rage.  He also sought an expert’s 
evaluation of his state of mind at the time of the shooting. The trial 
court did not err or abuse its discretion in concluding that, because 
defendant had learned of the alleged rape four months prior to the 
shooting, and because he had had a “cooling off” period of more than 
eight minutes between the time of his first altercation with the victim 
and the shooting of the victim, he was not entitled to argue that he 
had committed voluntary manslaughter rather than murder and was 
not entitled to a jury instruction on voluntary manslaughter.  Based 
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on this record, the trial court did not abuse its discretion in concluding 
that an expert’s report regarding defendant’s subjective state of mind 
(which was not made a part of the record) was inadmissible because 
defendant’s actions were not objectively and/or subjectively 
reasonable. Judgment affirmed. 

   
Case Name:  West Carrollton City Schools Board of Education v.  
                                Montgomery County Board of Revision, et al. 
Case No:  Montgomery App. No. 27686; BTA No. 2015-2319  
Panel:    Welbaum, Froelich, Hall 
Author:   Michael T. Hall 
Summary:            The Board of Tax Appeals did not act unreasonably or unlawfully, 

nor did it abuse its discretion when it found Appellee’s appraisal to 
be competent and probative evidence of the market value of the 
subject property. In addition, the BTA did not improperly consider the 
subject property’s present use when deciding market value; the BTA 
considered the present use in conjunction with the highest and best 
use of the property and did not improperly exclude other factors. The 
BTA also did not either abuse its discretion or err in accepting the 
capitalization rate of Appellee’s expert rather than the rate used by 
Appellant’s expert. Finally, the BTA did not abuse its discretion by 
recognizing Appellee’s appraiser as an expert witness. All the BTA’s 
decisions were supported by reliable and probative evidence. 
Affirmed. 

 
Case Name:  West Carrollton City Schools Board of Education v.  
                                Montgomery County Board of Revision, et al.  
Case No:  Montgomery App. No. 27679; BTA No. 2015-2357  
Panel:    Welbaum, Froelich, Hall 
Author:   Michael T. Hall 
Summary:  The Board of Tax Appeals did not act unreasonably or unlawfully, 

nor did it abuse its discretion when it found Appellee’s appraisal to 
be competent and probative evidence of the market value of the 
subject property. In addition, the BTA did not improperly consider the 
subject property’s present use when deciding market value; the BTA 
considered the present use in conjunction with the highest and best 
use of the property and did not improperly exclude other factors. The 
BTA also did not either abuse its discretion or err in accepting the 
capitalization rate of Appellee’s expert rather than the rate used by 
Appellant’s expert. Finally, the BTA did not abuse its discretion by 
recognizing Appellee’s appraiser as an expert witness. All the BTA’s 
decisions were supported by reliable and probative evidence. 
Affirmed. 
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Case Name:  Patricia A. Brown v. Harlan Burnett, et al. 
Case No:  Clark App. No. 2017-CA-86; T.C. No. 15-CV-207 
Panel:    Donovan, Froelich, Hall 
Author:   Michael T. Hall 
Summary:  The trial court’s entry overruling objections and adopting a 

magistrate’s decision is not an appealable order under Bennett v. 
Bennett, 2012-Ohio-501, 969 N.E.2d 344 (2d Dist.). Accordingly, this 
court lacks jurisdiction to address the merits of the appellant’s 
arguments. Appeal dismissed. 

 
Case Name:  State of Ohio v. Waymon Jones 
Case No:  Montgomery App. No. 27506 & 27507; T.C. No. 16-CR-2227  
                                & 2015-CR-2564 
Panel:    Donovan, Froelich, Hall 
Author:   Michael T. Hall 
Summary:  The appellant’s convictions on two counts of felonious assault are 

supported by legally sufficient evidence and are not against the 
weight of the evidence. Although the number of shell casings 
recovered at the crime scene did not match the number of shots 
allegedly fired by the appellant, the jury reasonably could have 
concluded that not all of the casings were recovered in the dark and 
that enough shots were fired for the appellant to have fired at three 
people. The trial court did not err in overruling the appellant’s motion 
to suppress a pretrial photo identification where the photospread was 
not unduly suggestive. Any question about whether an eyewitness 
identified Jones as the shooter or merely as someone he had seen 
in the neighborhood went to the weight and significance of the 
identification rather than its admissibility. Judgment affirmed. 

 
Case Name:  Robert Bogart v. Michael Gutmann, et al.  
Case No:  Miami App. No. 2017-CA-27; T.C. No. 16-CV-491 
Panel:    Froelich, Hall, Tucker 
Author:   Michael T. Hall 
Summary:  The trial court did not err by entering summary judgment on 

Appellant’s claim of legal malpractice. The claim is not ripe for 
review. Alternatively, there is no genuine issue of material fact that 
the underlying claim the attorney was alleged to have mishandled is 
uncollectible. Consequently Appellant has not demonstrated 
damages. Judgment affirmed. 

 
 

 
 


