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Case Name:  Matthew Tye, et al. v. T. Jeffrey Beausay, et al.  
Case No:  Montgomery App. No. 27416; T.C. No. 15-CV-4852  
Panel:    Hall, Froelich, Tucker 
Author:   Michael T. Hall 
Summary:  In this tort action against an attorney, the trial court did not err in 

finding no express or implied attorney-client relationship between 
the appellants, who are brothers, and the appellee attorney, who 
named them as plaintiffs, without their knowledge, in a medical-
malpractice lawsuit brought by their father. The trial court did err, 
however, by granting summary judgment for defendants because 
instituting, pursuing, mediating, settling and dismissing a lawsuit 
constitutes a substitute for an actual attorney-client relationship 
even though appellants, without benefit of any legal representation 
or advice, subsequently signed releases of claims presented to 
them through their father. There is also a genuine issue of material 
fact as to whether “malice,” as defined in this regard, may substitute 
for the existence of an attorney-client relationship in the appellants’ 
present legal-malpractice lawsuit against the attorney and his law 
firm. Therefore, the trial court erred in entering summary judgment 
in favor of the attorney and his law firm on the appellants’ legal-
malpractice claim. Finally, the trial court did not err in dismissing the 
appellants’ alternative tort claims on the basis that they were 
subsumed by the legal-malpractice claim. Judgment affirmed in 
part, reversed in part, and cause remanded. 

 
Case Name:  Ashley N. Barrow v. Sean L. Brown 
Case No:  Greene App. No. 2017-CA-16; T.C. No. 16-DV-138 
Panel:    Hall, Welbaum, Tucker 
Author:   Michael T. Hall 
Summary:  The appellant has failed to obtain and file a transcript of the trial 

court’s full hearing on the appellee’s petition for a protection order. 
Without a transcript, we must presume regularity in the proceedings 
below. In addition, contrary to appellant’s argument, the expiration 
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of an ex parte protection order prior to the full hearing did not 
deprive the trial court of jurisdiction to proceed with a full hearing. 
The trial court also did not err in holding the full hearing without the 
presence of the appellant, who was incarcerated. The appellant 
had no absolute right to be present at the civil hearing, and the 
record does not reflect that he filed a motion to be transported from 
jail or that he requested a continuance. Judgment affirmed. 

 
Case Name:  State of Ohio v. Nathan Perkins 
Case No:  Montgomery App. No. 27323; T.C. No. 05-CR-1432  
Panel:    Hall, Donovan, Welbaum 
Author:   Michael T. Hall 
Summary:  Appellant was properly sentenced to post-release control at his 

original sentencing hearing. The trial court did not need to 
resentence him on this matter. The October 19, 2016 Second 
Amended Nunc Pro Tunc 03/16/06 Termination Entry (PRC 
Correction) is vacated. Perkins remains subject to five years post 
release control for kidnapping as imposed by the Termination Entry 
filed March 9, 2006. 

 
Case Name:  State of Ohio v. Lori A. Bixby 
Case No:  Clark App. No. 2017-CA-11; T.C. No. 16-TRD-13398  
Panel:    Hall, Welbaum, Tucker  
Author:   Michael T. Hall 
Summary: The municipal court properly dismissed the appellant’s appeal from 

a speeding conviction in mayor’s court on the basis of untimeliness. 
Under R.C. 1905.23, the appellant was required to file her notice of 
appeal within 10 days. She failed to comply with that requirement, 
thereby depriving the municipal court of jurisdiction over her appeal. 
Judgment affirmed. 

 
Case Name:  Maretta Hall, nka Kendeigh v. S. Allen Hall 
Case No:  Greene App. No. 2017-CA-12; T.C. No. 2013-DR-281 
Panel:   Hall, Welbaum, Tucker 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not abuse its discretion in overruling Appellant’s 

motion for contempt.  A standard order requiring “parents” to provide 
notice of intent to relocate did not apply, because the parties did not 
have children as a result of their relationship and would not be 
considered “parents” for purposes of the order.  The trial court also 
did not err in denying Appellant’s motion for relief from judgment. The 
motion was untimely under Civ.R. 60(B)(2) and (3) because it was 
not filed within one year of the divorce judgment.  Furthermore, relief 
from judgment is restricted in this situation to Civ.R. 60(B)(1), (2), or 
(3).  Even if this had been otherwise, Appellant could not circumvent 
the time limit by resorting to Civ.R. 60(B)(5), where he merely 
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duplicated grounds that were subject to the limitation.  Affirmed. 
 
Case Name:  State of Ohio v. Mark Hartman 
Case No:  Montgomery App. No. 27162; T.C. No. 14-CR-834 
Panel:   Hall, Froelich, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court properly dismissed Defendant-appellant’s petition for 

post-conviction relief without a hearing.  Judgment affirmed. 
 
Case Name:  State of Ohio v. Darious De’John Hull 
Case No:  Clark App. No. 2016-CA-5; T.C. No. 15-CR-686 
Panel:   Hall, Donovan, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not fail to consider Appellant’s present and future 

ability to pay restitution as required by R.C. 2929.19(B)(5).  Although 
the trial court did not make an explicit finding on Appellant’s present 
and future ability to pay restitution at sentencing, the trial court’s 
consideration of this issue can be inferred from its review of the 
information in Appellant’s presentence investigation report and from 
the statements Appellant made at sentencing.  In addition, 
Appellant’s ineffective assistance claim fails because trial counsel 
did not render deficient performance in failing to object to the trial 
court’s alleged failure to consider his present and future ability to pay 
restitution, as the trial court did not err in that regard and Appellant 
suffered no prejudice.  Affirmed.  (Donovan, J., dissenting).  

 
Case Name:  State of Ohio v. Saul Alveraz Zaragoza 
Case No:  Montgomery App. No. 27290; T.C. No. 14-CR-493/1 
Panel:   Donovan, Froelich, Tucker 
Author:  Michael L. Tucker 
Summary: Defendant-appellant, following a jury trial, was convicted of 

possession of more than 40,000 grams of marijuana, a second 
degree felony.  It cannot be concluded, upon the record as it stands, 
that Defendant-appellant was deprived of a fair trial as a result of 
inadequate translation.  Defendant-appellant failed in his burden to 
establish that he has standing to challenge the search of the home 
in which the marijuana was discovered.  However, assuming such 
standing and based upon the trial court’s factual conclusions, the 
investigation resulting in Defendant-appellant’s arrest was not the 
result of impermissible racial profiling, the presence of several 
officers and the Defendant-appellant’s relative inability to speak 
English, did not make the “knock and talk” inherently coercive, and 
Defendant-appellant consented to the officers’ entry into the home.  
Finally, Defendant-appellant’s conviction is not against the manifest 
weight of the evidence and, thus, it is supported by sufficient 
evidence.  Judgment affirmed. 
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Case Name:  State of Ohio v. Dustin A. Colquhoun 
Case No:  Greene App. No. 2017-CA-9; T.C. No. 16-CR-433 
Panel:   Hall, Welbaum, Tucker 
Author:  Michael L. Tucker 
Summary: The trial court, following Defendant-appellant’s guilty plea to 

possession of methamphetamine, a third degree felony, sentenced 
him to a 36 month prison term.  The 36 month prison term does not 
constitute cruel and unusual punishment violative of the Eighth 
Amendment to the United States Constitution or Article I, Section 9 
of the Ohio Constitution.  Defendant-appellant is imprisoned for the 
commission of a crime.  Thus, R.C. 5119.26, which provides that a 
person detained for a medical purpose retains the right to receive 
appropriate and adequate medical care, is not applicable to 
Defendant-appellant’s circumstance.  Finally, Defendant-appellant’s 
prison sentence does not create any equal protection concerns 
under either the United States Constitution or the Ohio Constitution.  
Judgment affirmed.     

 
Case Name:  State of Ohio v. Keith C. Hypes 
Case No.:  Montgomery App. No. 27485; T.C. No. 16-CRB-2426 
Panel:   Donovan, Froelich, Tucker 
Author:  Mary E. Donovan   
Summary: Trial court did not err when it denied appellant’s Crim.R. 29(A) motion 

for acquittal because the State adduced sufficient evidence to 
establish that appellant received notice of the housing violations 
pursuant to R.C.G.O. 93.05(A).  Because R.C.G.O. 93.05(B) is 
classified as a strict liability offense, the State was not required to 
prove that appellant was capable of completing the repairs to his 
home pursuant to the legal order.  The State only had to establish 
that appellant did not complete the repairs to his home in order to 
satisfy the elements of R.C.G.O. 93.05(B), which it did.  The record 
establishes that the trial court properly considered appellant’s 
affirmative defense of impossibility and rejected it because he failed 
to meet his burden of proof in that regard.  Judgment affirmed.    

 
Case Name:  Montgomery County Animal Resource Center v. Rachel Johnson 
Case No.:  Montgomery App. No. 27110; T.C. No. 15-CVH-3105 
Panel:   Hall, Donovan, Froelich 
Author:  Mary E. Donovan   
Summary: Trial court did not err when it adopted a decision of the magistrate 

designating a male pit bull mix as a “nuisance dog” pursuant to R.C. 
955.11(A)(3)(a).  The record before the trial court was insufficient to 
uphold the initial determination by the Montgomery County Animal 
Resource Center of the pit bull mix as a “dangerous dog” pursuant 
to R.C. 955.11(A)(1).  Judgment affirmed.    
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Case Name:  State of Ohio v. Tyler E. Garner 
Case No.:  Darke App. No. 2017-CA-2; T.C. No. 16-CRB-001-0949 
Panel:   Donovan, Froelich, Tucker 
Author:  Mary E. Donovan   
Summary: The trial court did not err when it overruled appellant’s Crim.R. 29 

motion for acquittal because the evidence adduced at trial was 
sufficient to establish that he was guilty of criminal mischief.  As the 
individual in possession of the motor vehicle at the time it was 
vandalized, the victim’s testimony was sufficient to support 
appellant’s conviction for criminal mischief.  Judgment affirmed. 

 
Case Name:  State of Ohio v. Kristopher T. St. Jules 
Case No.:  Montgomery App. No. 27405; T.C. No. 16-CR-2943 
Panel:   Hall, Froelich, Welbaum  
Author:  Jeffrey E. Froelich   
Summary: Trial court erred in dismissing a count of having weapons while under 

disability against defendant, on the authority of State v. Hand, 149 
Ohio St.3d 94, 2016-Ohio-5504, 73 N.E.3d 448.  State v. McComb, 
2d Dist. Montgomery No. 26884, 2017-Ohio-4010, followed.  
Judgment reversed and case remanded for further proceedings. 

 
Case Name:  State of Ohio v. Gregory Melvin 
Case No.: Montgomery App. Nos. 27248, 27263; T.C. Nos. 16-CR-372/2,  
 16-CR-1197 
Panel:   Donovan, Froelich, Tucker 
Author:  Jeffrey E. Froelich   
Summary: Anders appeal. There are no non-frivolous issues for appeal.  

However, the manner of conviction is incorrectly stated on the 
judgment entries.  Judgment affirmed and remanded for nunc pro 
tunc entry correcting the manner of conviction.   

 
Case Name:  James Hurley v. Nifty 50 Tavern, et al. 
Case No.:  Clark App. No. 2017-CA-46; T.C. No. 16-CV-854 
Panel:   Donovan, Froelich, Tucker 
Author:  Jeffrey E. Froelich   
Summary:  Plaintiff appealed from a judgment granting defendants’ motion to 

dismiss his personal injury complaint, pursuant to Civ.R. 12(B)(6).  
Defendants’ motion for an extension of time to move or plead and 
their motion to dismiss were not untimely; the record reflects that 
plaintiff was served with the motion to dismiss.  Trial court did not err 
in denying plaintiff’s motions for default judgment and for summary 
judgment and in granting defendants’ motion to dismiss, pursuant to 
Civ.R. 12(B)(6).  Nothing in the trial court’s rulings demonstrates bias 
against plaintiff.  Defendants’ motions were not frivolous.  Judgment 
affirmed. 
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Case Name:  State of Ohio v. Eric J. Turner 
Case No.:  Champaign App. No. 2017-CA-3; T.C. No. 15-CR-34 
Panel:   Donovan, Froelich, Tucker 
Author:  Jeffrey E. Froelich   
Summary: Defendant’s due process rights were not violated at community 

control revocation hearing.  Out-of-court statement by police officer 
was not offered to prove the truth of the matter asserted therein, and 
the admission of an exhibit showing the replacement cost for the 
damaged cruiser was harmless; state troopers had testified that 
defendant repeatedly hit a cruiser with his vehicle, totaling the 
cruiser, and a statement of the replacement cost was not necessary 
to establish that defendant had damaged the vehicle.  Judgment 
affirmed. 

 
Case Name:  State of Ohio v. Heather L. Marlow 
Case No.:  Greene App. No. 2017-CA-4; T.C. No. TRD-1511699 
Panel:   Donovan, Froelich, Tucker 
Author:  Jeffrey E. Froelich   
Summary:  Driver’s conviction of speeding was not against the manifest weight 

of the evidence.  Judgment affirmed. 
 
Case Name:  Rosalyn Christian v. Kettering Medical Center, et al. 
Case No.:  Montgomery App. No. 27458; T.C. No. 14-CV-5808 
Panel:   Hall, Froelich, Welbaum 
Author:  Jeffrey E. Froelich   
Summary:  Trial court erred in granting summary judgment to hospital on the 

ground that plaintiff’s claim constituted a “medical claim” that was 
filed after the expiration of the statute of limitations.  Judgment 
reversed and case remanded for further proceedings. (Hall, P.J., 
dissenting.) 

 
Case Name:  State of Ohio v. Darryl Ferguson 
Case No.:  Montgomery App. No. 27032; T.C. No. 14-CR-2059/3 
Panel:   Hall, Donovan, Froelich 
Author:  Jeffrey E. Froelich 
Summary: Defendant, who was 16 years old when the offense occurred, was 

convicted of voluntary manslaughter, an inferior offense of murder, 
after being bound over from juvenile court for murder (mandatory 
bindover) and felonious assault (discretionary bindover).  Pursuant 
to R.C. 2152.12(I), the juvenile court properly bound over the 
felonious assault charge, which was founded on the same course of 
conduct as the murder charge.  Even if we were to review the juvenile 
court’s amenability finding on the felonious assault charge, we would 
find no abuse of discretion in the juvenile court’s conclusion that 
defendant was not amenable to treatment in the juvenile system. 



 2nd District Court of Appeals Case Summary, September 29, 2017 Page 7 

Trial court did not err in denying defendant’s motion to suppress 
statements to the police; defendant was not under arrest when he 
was transported by officers to the police station to speak with a 
detective.  Trial court did not err in imposing a maximum 11-year 
sentence.  Trial court erred in ordering defendant’s sentence to be a 
mandatory sentence, pursuant to R.C. 2929.13(F); State v. Hand, 
149 Ohio St.3d 94, 2016-Ohio-5504, 73 N.E.3d 448, followed.  Trial 
court erred in failing to stay its sentence and transfer the matter back 
to juvenile court, pursuant to R.C. 2152.121.  Judgment reversed and 
case remanded to the trial court for resentencing and compliance 
with R.C. 2152.121. (Hall, P.J., concurring in judgment only). 

 
 
 


