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Case Name:  State of Ohio v. Mychael Jenkins   
Case No:  Montgomery App. No. 27701; T.C. No. 17-CRB-113 
Panel:   Welbaum, Froelich, Tucker       
Author:  Michael L. Tucker 
Summary: Defendant-appellant, following a jury trial, was convicted of domestic 

violence.  Evidence of Defendant-appellant’s pre-arrest silence 
admitted during the State’s case-in-chief violated his Fifth 
Amendment right against self-incrimination, but this error, based 
upon the overwhelming evidence of guilt, was harmless beyond a 
reasonable doubt.  Further, Defendant-appellant’s conviction was 
supported by sufficient evidence, and it was not against the manifest 
weight of the evidence.  Judgment affirmed.    

 
Case Name:  State of Ohio v. Robert D. Pierce, Jr.   
Case No:  Montgomery App. No. 27953; T.C. No. 17-CR-2969 
Panel:   Donovan, Froelich, Hall       
Author:  Mary E. Donovan 
Summary: The record establishes that appellant’s no contest plea to one count 

of violating a protection order was made in a knowing, voluntary, and 
intelligent fashion.  Further, the court did not err by overruling 
appellant’s motion to withdraw his no contest plea.  Appellant’s 
change of heart with respect to his plea was not a sufficient basis to 
permit withdrawal. Judgment affirmed.  

 
Case Name:  State of Ohio v. Tyrell D. Erby 
Case No:  Montgomery App. No. 27799; T.C. No. 17-CR-394 
Panel:    Donovan, Froelich, Hall 
Author:   Jeffrey E. Froelich 
Summary:  Appellant’s conviction after a bench trial of reckless homicide with a 

firearm specification was supported by sufficient evidence and was 
not against the manifest weight of the evidence, where undisputed 
evidence showed that Appellant unintentionally shot and killed his 
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girlfriend while excitedly “waving” a loaded handgun in her vicinity 
with his finger on the trigger. Judgment affirmed. 

 
Case Name:  Wells Fargo Bank, N.A. v. Myra V. Herman, et al. 
Case No:  Montgomery App. No. 27854; T.C. No. 17-CV-3086 
Panel:    Welbaum, Froelich, Tucker 
Author:   Jeffrey E. Froelich 
Summary:  In mortgage foreclosure action, trial court did not err by granting 

default judgment against homeowner who was served by publication 
in accordance with R.C. 2703.141. Appellant waived constitutional 
challenge to R.C. 2703.141 by failing to raise that argument in a 
Civ.R. 60(B) motion for relief from the trial court’s judgment, and her 
constitutional claim lacks substantive merit. In addition, any defect in 
the proceedings leading to entry of default judgment against 
Appellant’s heirs was harmless as those parties had no protectable 
legal interest. Finally, HUD Secretary’s approval to accelerate loan 
was not required where HUD expressly disclaimed any interest in the 
subject property. Judgment affirmed. 

 
Case Name:  State of Ohio v. Mitchell D. Webster 
Case No:  Montgomery App. No. 27871; T.C. No. 16-CRB-1357 
Panel:    Donovan, Froelich, Hall 
Author:   Michael T. Hall 
Summary:  The appellant’s first-degree misdemeanor conviction for gross 

neglect of a patient in violation of R.C. 2903.34(A)(2) is based on 
legally insufficient evidence. Although Appellant’s gross neglect is 
supported by the evidence because he did not periodically check on 
the patient as required, the State did not present evidence to 
establish the causation element of the definition of “gross neglect,” 
R.C. 2903.33(C)(1), which required proof that the appellant not only 
knowingly failed to provide treatment, care, goods or service to a 
“care facility” patient but also that the failure “resulted in” physical 
harm. Although the evidence demonstrates appellant failed to 
provide treatment or care, the record contains no evidence that this 
failure itself resulted in the physical harm at issue. Judgment 
reversed. 

 
Case Name:  State of Ohio v. Wesley Gary 
Case No:  Montgomery App. No. 27829; T.C. No. 17-CR-1903 
Panel:   Welbaum, Froelich, Tucker     
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not erroneously apply the plain view doctrine when 

overruling Appellant’s motion to suppress. The detective who 
discovered Appellant’s drugs in plain view was lawfully located in an 
area from which he could observe the drugs because he had a 
legitimate purpose for entering the area in question and the area in 
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question was substantially open to public view and part of a premises 
that had a reduced expectation of privacy.  Judgment affirmed. 
(Froelich, J., concurring.)   

 
 


