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These case summaries are issued for the convenience of the public, the bench, and 
the bar. They are a brief statement of the court’s holdings and are not to be 
considered headnotes or syllabi. Copies of opinion are available from the particular 
county's clerk of courts. The full text of each opinion is also available on the  
Ohio Supreme Court’s Website at www.sc.ohio.gov/ROD/docs/default.asp  
 

 
 
DECISION AND FINAL JUDGMENT ENTRY RENDERED OCTOBER 13, 2015: 
 
Case Name:   Kenneth J. Brown, et al. v. Daniel R. Potter, et al.  
Case No.:    Montgomery App. Nos. 26774, 26775 
Panel:    Froelich, Fain, Welbaum 
Author:    Per Curiam  
Summary:    Order on appeal was not final and appealable, where the trial court 

contemplated further action and the entry of a subsequent final order. 
Notice of appeal was not “premature” as defined in App.R. 4(C). The 
trial court was divested of jurisdiction to enter the intended final order 
while this appeal was pending. Appeal dismissed. 

 
 
 
THE FOLLOWING OPINIONS WERE RENDERED OCTOBER 16, 2015: 
 
Case Name:  Scot Denmark v. Barrie Denmark 
Case No:  Montgomery App. No. 26438 
Panel:   Fain, Hall, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary:  The trial court did not err in clarifying the parties’ divorce decree 

and in modifying Appellant’s spousal support.  Affirmed. 
 
Case Name:  In Re: C.O. and D.O 
Case No:  Montgomery App. No. 26610 
Panel:   Froelich, Donovan, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: An award of permanent custody to the Children Services Agency was 

supported by sufficient competent and credible evidence.  In 
addition, Appellant waived error in the conduct of the proceedings 
below, other than plain error, by failing to raise any objections in the 

http://www.sc.ohio.gov/ROD/docs/default.asp
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trial court.  There was also no plain error.  Finally, trial counsel did 
not render ineffective assistance.  Affirmed. 

 
Case Name:  Tawni M. Cable v. Kyle R. Cable 
Case No.:  Darke App. No. 2015-CA-11 
Panel:   Froelich, Donovan, Welbaum 
Author:  Mary E. Donovan 
Summary: The trial court did not err by adopting the magistrate’s decision 

granting appellee’s petition for a domestic violence civil protection 
order because sufficient evidence was adduced to support a finding 
that appellant engaged in an act of domestic violence against 
appellee as defined by R.C. 3113.31.  There is sufficient credible 
evidence to support the trial court’s finding that appellant engaged in 
an act of domestic violence which supports the issuance of a CPO.  
Judgment affirmed.   

 
Case Name:  Brian S. Ward v. James D. Bond 
Case No.:  Champaign App. No. 2015-CA-2 
Panel:   Froelich, Donovan, Welbaum 
Author:  Jeffrey E. Froelich 
Summary: Defendant agreed to assist with maintenance of plaintiff’s property 

while plaintiff was in prison.  The trial court properly granted 
summary judgment on plaintiff’s claims for breach of contract and 
promissory estoppel, breach of fiduciary duty, and civil conspiracy.  
The evidentiary materials offered by plaintiff failed to create a 
genuine issue of material fact that defendant had breached their 
agreement or that plaintiff suffered any damages as a result of 
defendant’s actions.  Judgment affirmed.  

 
Case Name:  State of Ohio v. Jeffrey Lam 
Case No.:  Montgomery App. No. 26428 
Panel:   Froelich, Donovan, Welbaum 
Author:  Jeffrey E. Froelich 
Summary: In overruling motion to suppress, trial court properly concluded that 

officers lawfully entered residence under hot pursuit exception to 
warrant requirement.  Trial court erred in concluding that officers 
lawfully observed marijuana under an air mattress during a protective 
sweep; the State failed to produce evidence at the suppression 
hearing that a person was likely to be found under the air mattress.  
However, given that officers were justified in conducting a protective 
sweep and drugs were found in plain view in several locations in the 
house, the improper search under the air mattress did not warrant 
suppression of drugs seized pursuant to a subsequently-obtained 
search warrant. 

 
 Defendant’s conviction for possession of cocaine was not based on 
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insufficient evidence or against the manifest weight of the evidence.  
Jury could have reasonably concluded that defendant constructively 
possessed the cocaine found in his bedroom, even though others 
had access to and used the bedroom.  Defense counsel’s decision 
not to object to testimony that the bedroom where drugs were found 
was defendant’s bedroom was reasonable trial strategy; defense 
counsel reasonably focused on the lack of evidence tying the drugs 
and other objects in the room to defendant, the fact that defendant 
seldom used his bedroom, and that others had access to and used 
the bedroom, too. 

 
 Trial court did not abuse its discretion in denying defendant’s motion 

for a new trial, which was based on an affidavit from defendant’s 
brother that the drugs in question belonged to the brother.  Brother 
had made a similar statement prior to trial, although he had recanted 
it, and trial court could reasonably conclude that the affidavit lacked 
credibility and did not constitute newly discovered evidence. 

 
 Judgment affirmed.  (Welbaum, J., concurring). 
 
Case Name:  Frederick H. Wise v. Amy T. Webb, et al. 
Case No.:  Clark App. No. 2015-CA-50 
Panel:   Froelich, Donovan, Welbaum 
Author:  Jeffrey E. Froelich 
Summary: Tenant failed to seek a stay of the trial court’s judgment granting 

restitution of rental property to landlord due to tenant’s nonpayment 
of rent.  Appeal dismissed as moot. 

 
Case Name:  State of Ohio v. Scott R. Lockard  
Case No:  Clark App. No. 2014-CA-152 
Panel:    Fain, Donovan, Hall 
Author:   Michael T. Hall 
Summary:  The trial court erred by accepting Appellant’s guilty plea because the 

court failed to comply with Crim.R. 11(C)(2) as to Appellant’s 
nonconstitutional rights by not reconciling its correct statements at 
the plea hearing with multiple material incorrect statements in the 
plea form. Judgment reversed; remanded. 

 
Case Name:  In Re: R.P.  
Case No:  Montgomery App. Nos. 26744 and 26754 
Panel:    Froelich, Fain, Hall 
Author:   Michael T. Hall 
Summary:  The trial court did not err in finding that an award of permanent 

custody to Montgomery County Children Services was in the best 
interest of the appellants’ child. The trial court’s best-interest findings 
are supported by clear and convincing evidence and are not against 
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the weight of the evidence, particularly where the appellants failed to 
satisfy case-plan requirements regarding housing and income. 
Judgment affirmed.  

    
Case Name:  Jerry Schlaegel, et al. v. Terry Howell, et al.  
Case No:  Champaign App. No. 2014-CA-37  
Panel:    Donovan, Hall, Welbaum 
Author:   Michael T. Hall 
Summary:  The trial court did not err by granting Appellees’ motion for summary 

judgment on Appellants’ claim for breach of joint venture. The 
evidentiary material presented shows that no enforceable joint-
venture contract exists, because there was no “meeting of the minds” 
on two essential terms. The parties agreed only to a framework for 
further negotiation—an unenforceable “agreement to make an 
agreement.” Nor did the trial court err by granting Appellees 
summary judgment on Appellants’ claims for breach of fiduciary duty, 
quantum meruit, unjust enrichment, conversion, and tortious 
interference. None of these claims is supported by the evidentiary 
material. Judgment affirmed. 

 
 
 
 
 


