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Case Name:  Christy A. Vogel, fka Mestemaker v. Richard A. Mestemaker 
Case No:  Darke App. Nos. 2015-CA 20 & 2015-CA-22; T.C No. 06DIS63221 
Panel:    Froelich, Hall, Welbaum 
Author:   Michael T. Hall 
Summary:  The record does not support Appellant’s argument that the trial court 

failed to engage in an independent review of a magistrate’s decision, 
as required by Civ.R. 53(D)(4)(d), although it did not individually 
itemize Appellant Father’s objections explicitly. The trial court did not 
err in resolving Father’s motion to appoint counsel for the parties’ 
younger child, and the child’s letter expressing a change of heart, 
filed 5 months after the evidentiary hearing, in the context of adopting 
a magistrate’s decision on Appellee Mother’s motion to reallocate 
parental rights. The record does not support Father’s argument that 
the trial court erred in finding him in civil contempt because no 
contempt motion was pending against him. Mother had filed 
contempt motions, which appear to have remained unresolved. 
Without objection from Father’s counsel, the trial court also stated at 
the outset of a contempt hearing that the hearing would address 
contempt allegations against both parties.  

 
   The trial court did err, however, in finding Cross-Appellant Mother in 

contempt based on her prospective threat not to return the parties’ 
child to Father for his parenting time. In response to this threat, 
Father refused to give the child to Mother, which prevented her from 
in fact failing to return the child at the appointed time. Therefore, 
Mother never actually disobeyed the court’s order for that parenting-
time exchange.  

 
   The trial court’s judgment in favor of Mother reallocating parental 

rights is affirmed. The trial court’s separate judgment finding both 
parties in civil contempt is affirmed in part and reversed in part. That 
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judgment is affirmed insofar as the trial court found Father in 
contempt but reversed insofar as it found Mother in contempt.  
(Froelich, J., concurring in part and dissenting in part). 

 
Case Name:  In re:  T.D., M.H., M.H. and M.H., Jr.  
Case No:  Montgomery App. No. 27136;  
                     T.C. Nos. JC-2012-8809, JC-2012-8810, JC-2012-8811, 
                and JC-2012-8813 
Panel:    Fain, Froelich, Hall 
Author:   Michael T. Hall 
Summary:  The trial court did not abuse its discretion in finding by clear and 

convincing evidence that an award of permanent custody of the 
appellant’s children to MCCS was in the children’s best interest. 
Judgment affirmed.  (Froelich, J., concurring). 

 
Case Name:  State of Ohio v. Raymond Lee Wright  
Case No:  Montgomery App. No. 27016; T.C. No. 83-CR-2401 
Panel:    Fain, Froelich, Hall 
Author:   Michael T. Hall 
Summary:  The trial court did not err in overruling Appellant’s motion to vacate a 

revived dormant judgment.  The order reviving the judgment was filed 
many years before Appellant filed his motion to vacate.  Appellant 
had notice of the order reviving the judgment, and failed to appeal.  
As a result, Appellant’s current motion to vacate is barred by res 
judicata.  Affirmed.  

 
Case Name: L.G. Harris Family Limited Partnership I v. 905 S. Main Street 

Englewood, LLC 
Case No:  Montgomery App. No. 26682; T.C. Case No. 2009-CV-9692 
Panel:   Fain, Welbaum, Hendrickson 
Author:  Jeffrey M. Welbaum 
Summary: The trial court failed to properly follow our prior mandate on remand 

with respect to the content of the judgment entry.  However, the trial 
court did not err denying a hearing on nominal damages, nor did the 
court err in its findings with respect to prevailing party status and 
costs. The judgment entry filed on April 20, 2015, is vacated.  On 
remand, the trial court is ordered to enter judgment as directed by 
our opinion.  Affirmed in part, reversed in part, and remanded. 

 
Case Name:  Robin M. Walk (Mackey) v. Kurt E. Walk  
Case No:  Montgomery App. No. 27052; T.C. No. 2012-LS-03 
Panel:    Fain, Froelich, Hall  
Author:   Mike Fain  
Summary:  The trial court did not err in overruling a Civ.R. 60 motion for relief 

from an order adopting an amended magistrate’s decision, to which 
no objection was made.  Fact that there had been objections to a 
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prior magistrate’s decision, which was superseded by the amended 
decision, did not constitute grounds for Civ.R. 60 relief.  Fact that no 
appeal was taken from the order adopting the amended magistrate’s 
decision precludes appellate review of the merits of that order.  
Affirmed.  

 
Case Name:  State of Ohio v. Ryan M. Hayes 
Case No.:  Montgomery App. No. 26379; 2012-CR-2182 
Panel:   Donovan, Froelich, Hall 
Author:  Mary E. Donovan 
Summary: Appellant’s convictions for aggravated vehicular homicide and OVI 

were not allied offenses subject to merger.  Trial court did not err 
when it imposed consecutive sentences pursuant to R.C. 
2929.41(B)(3).  Trial court did not err when it overruled appellant’s 
motion to suppress the results of his blood alcohol test.  Trial court 
did not err when it overruled appellant’s motion to exclude the results 
of his blood alcohol test after the crime lab destroyed the samples 
pursuant to its own internal policy when there was no request on 
behalf of either party to maintain the samples in excess of the one-
year limit pursuant to Ohio Adm.Code 3701-53-06.  The trial court 
properly admitted the autopsy photograph at issue in this case 
because it helped the jury to understand the coroner's testimony 
regarding the cause of the victim’s death, and the photograph was 
relevant and probative of the allegation that appellant caused her 
death when he crashed the vehicle in which she was a passenger 
while he was intoxicated.  The State’s cross-examination of 
appellant, while repetitive, did not amount to prosecutorial 
misconduct and did not deprive appellant of a fair trial.  Appellant’s 
conviction for OVI in violation of R.C. 4511.19(A)(1)(f) is supported 
by legally sufficient evidence, and the trial court did not err when it 
overruled his Crim.R. 29 motion for acquittal regarding that offense.  
Appellant waived his right to be present at an in-chambers 
conference regarding juror challenges; further, the record does not 
establish appellant’s absence from a conference regarding a 
question from the jury, nor was that a critical stage of the proceeding.    
Any error committed by the trial court when it instructed the jury on 
expert witnesses after failing to properly designate the State’s expert 
witnesses as experts was harmless because each expert testified 
extensively as to their qualifications and appellant did not object.  
Appellant failed to establish the existence of cumulative error.  
Judgment affirmed.  (Froelich, J., concurring in part and dissenting 
in part). 

 
Case Name:  Pamela R. Thomas v. Bureau of Workers’ Compensation, et al. 
Case No.:  Montgomery App. Nos. 26805 and 26813; 2011-CV-6772 
Panel:   Donovan, Hall, Welbaum 
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Author:  Mary E. Donovan 
Summary: Appellee was not required to file a motion to vacate the trial court’s 

decision sustaining Appellants’ motions to dismiss/motions for 
summary judgment prior to trial.  The trial court erred when it 
determined that the dismissal of Claim #2 was contrary to law. 
Irregularities at trial prevented Appellee from receiving a fair trial on 
Claim #1. The judgment of the trial court granting a new trial on Claim 
#2 is reversed and vacated; the judgment of the trial court granting a 
new trial on Claim #1 is affirmed.  Matter remanded to trial court for 
new trial on Claim #1. 

   
Case Name:  State of Ohio v. Dee Carter 
Case No.:  Clark App. No. 2016-CA-8; T.C. No. 12CR112 
Panel:   Donovan, Froelich, Welbaum 
Author:  Jeffrey E. Froelich   
Summary: Trial court did not abuse its discretion in denying defendant’s post-

sentence motion to withdraw his guilty plea based on his “borderline 
intellectual functioning.”  Defendant’s intellectual abilities were 
known to the court at the time of his plea hearing, were addressed at 
the plea hearing, and were reviewed by the appellate court on direct 
appeal.  Defendant offered no new evidence to support his motion to 
withdraw his plea, and no manifest injustice was shown.  Judgment 
affirmed. 

 
Case Name:  Latisha Majeed v. Abdur R. Majeed 
Case No.:  Montgomery App. No. 26957; 15DV775 
Panel:   Fain, Froelich, Hall 
Author:  Jeffrey E. Froelich   
Summary: Respondent appeals from trial court’s issuance of a domestic 

violence civil protection order (CPO).  Trial court did not err in 
concluding that petitioner had proven her case by a preponderance 
of the evidence after a hearing that respondent did not attend.  In 
response to petitioner’s religious remark at the conclusion of the 
hearing on the petition for a CPO, the magistrate should have 
refrained from making any comment that could have reasonably 
been interpreted or perceived as affecting her impartiality. 
Nevertheless, the record does not support respondent’s claim that 
his right to equal protection was violated.  The magistrate had 
already indicated how she would rule prior to the comments at issue, 
and the trial court’s decision was made after an independent review 
of the record.  Judgment affirmed. 

 
 
 
 
 


