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Case Name: Michael T. Kademian, M.D. v. Donald Marger, M.D., et al.
Case No.: Montgomery App. No. 25917
Panel: Donovan, Hall, Welbaum
Author: Mary E. Donovan
Summary: The trial court did not err in failing to direct a verdict on Appellant’s

breach of fiduciary duty claim, thus the trial court did not err in failing
to instruct the jury that Appellant breached his fiduciary duty to
Appellee.  The trial court did not err in failing to grant Appellant’s
motion for judgment notwithstanding the verdict and for a new trial.
The jury’s determination that Appellant did not breach his fiduciary
duty to Appellee was not against the manifest weight of the evidence.
The trial court did not abuse its discretion in admitting evidence
regarding  Appellant’s conduct subsequent to the alleged breach of
fiduciary duty, since the evidence was relevant to the issues of
proximate cause and damages. Appellant’s assertion that the trial
court erred in failing to instruct the jury that his conduct subsequent
to the alleged breach of fiduciary duty is not a defense to his breach
of fiduciary duty claim is belied in part by the record.  Judgment
affirmed.

Case Name: State of Ohio v. Thomas S. Zimpfer
Case No.: Montgomery App. No. 26062
Panel: Donovan, Hall, Welbaum
Author: Mary E. Donovan
Summary: The trial court did not err when it admitted the testimony of a clinical

child psychologist who testified regarding the behavioral
characteristics of sexually abused children.  The State adduced
sufficient evidence to establish the element of force or threat of force
to convict appellant of forcible rape, and his convictions for rape by
force or threat of force were not against the manifest weight of the
evidence.  Since sufficient evidence was adduced at trial to establish
the element of force or threat of force to convict appellant of forcible
rape, the trial court did not err when it instructed the jury regarding
appellant’s status as an authority figure.  Appellant did not receive
ineffective assistance when his counsel failed to object to the
testimony of the State’s expert, nor was counsel ineffective for failing
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to object to the trial court’s instruction to the jury regarding his status
as an authority figure.  Where no prejudicial error existed, appellant
was not denied a fair trial or denied due process by the suggestion of
cumulative error.  Judgment affirmed. 

Case Name: State of Ohio v. Kenneth Alsup
Case No.: Montgomery App. No. 26048
Panel: Froelich, Fain, Donovan
Author: Mary E. Donovan
Summary: Trial court did not err when it overruled appellant’s motion to

suppress.  The record establishes that, based on the totality of the
circumstances, the police officer had probable cause to arrest
appellant for public indecency for urinating on the side of a
convenience store in full view of the officer and customers of the
store, thereby justifying an arrest which yielded contraband.  Whether
the trial court erred by finding that officer had probable cause to arrest
appellant for a misdemeanor public intoxication pursuant to a “safety
exception” is rendered moot in light of our disposition of the first
portion of appellant’s sole assignment of error.  Judgment affirmed.

Case Name: State of Ohio v. Karrington Moore
Case No.: Clark App. No. 2013 CA 97
Panel: Froelich, Donovan, Hall
Author: Jeffrey E. Froelich
Summary: Trial court did not err in concluding that it lacked jurisdiction to

consider defendant’s motion to vacate void judgment under the post-
conviction relief statute and that res judicata barred his claim.
Defendant’s motion to vacate void judgment raised constitutionality of
his waiver of his amenability hearing, which is properly addressed
under the post-conviction relief statute.  Judgment affirmed.

Case Name: State of Ohio v. Cameron Mobley
Case No.: Montgomery App. No. 26044
Panel: Froelich, Fain, Donovan
Author: Jeffrey E. Froelich
Summary: Following a lawful traffic stop, passenger-defendant’s attempt to flee

from a car that smelled of burnt marijuana, and an altercation with
sheriff’s deputies, deputies were authorized to search defendant’s
person incident to his lawful arrest.  Even assuming that defendant’s
unsolicited statements to officers that drugs had been placed on his
person by another occupant of the car were incriminating, they were
not the product of interrogation, and therefore his Miranda rights were
not violated.  Judgment affirmed.

Case Name: In Re: A.C.
Case No:  Montgomery App. No. 26211 
Panel:  Donovan, Hall, Welbaum
Author:  Michael T. Hall
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Summary: The trial court did not err in awarding Montgomery County Children
Services permanent custody of the appellant’s child. The agency
proved by clear and convincing evidence that the child could not be
placed with the appellant within a reasonable time and that an award
of permanent custody was in the child’s best interest. Judgment
affirmed. 

Case Name: State of Ohio v. Tyrone Coran
Case No:  Clark App. No. 2014-CA-17
Panel:  Donovan, Hall, Welbaum
Author:  Michael T. Hall
Summary: The trial court erred in classifying the appellant as a Tier II sex

offender where his gross sexual imposition conviction made him a
Tier I sex offender. The appellant’s conviction for gross sexual
imposition is not against the manifest weight of the evidence.
Judgment affirmed in part, reversed in part, and cause remanded.

Case Name: Hofit Jenkins v. Avraham Jenkins
Case No:  Greene App. No. 2014-CA-18
Panel:  Donovan, Hall, Welbaum
Author:  Michael T. Hall
Summary: The trial court did not err in enforcing an Israeli child-support order

against the appellant. The appellant has failed to demonstrate that the
terms of the order violate equal-protection and establishment-clause
principles. Notwithstanding an Israeli family court’s reference to
Jewish-law tradition that makes a father alone responsible for his
minor daughter’s essential support, the family court proceeded to
evaluate the parties’ respective incomes and expenses. If the Israeli
court actually intended to order the appellant to pay all support for his
daughter based strictly on his gender status as her father, it had no
need to consider the parties’ respective resources or to “weigh” the
fact that the appellant was only temporarily unemployed. The family
court’s consideration of the parties’ incomes and expenses suggests
it actually took a more egalitarian approach to child support. The
support order was not so patently violative of equal protection or
establishment-clause principles as to be unenforceable under a
Memorandum of Understanding between the United States and Israel
or under R.C. 3115.44(A)(5). Because the order was entitled to
enforcement under the Memorandum of Understanding and was not
unenforceable pursuant to  R.C. 3115.44(A)(5), the trial court’s
reliance on principles of “comity” was at most harmless error.  Finally,
the Israeli court’s failure to award the appellant an “offset” for his
expenses in caring for the parties’ son in the United States did not
render the foreign support order unenforceable. It is not clear that the
appellant requested an offset in Israel. In any event, the Israeli court
opined that it lacked jurisdiction to consider any claim related to the
son. That being so, the appellant presumably can seek child support
for the son in Ohio. Judgment affirmed.
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Case Name: State of Ohio v. Derrick E. Mayes
Case No:  Montgomery App. No. 26095
Panel:  Donovan, Hall, Welbaum
Author:  Michael T. Hall
Summary: The trial court did not err in denying the appellant’s petition for post-

conviction relief based on alleged ineffective assistance of counsel.
Appellant had entered no contest pleas to multiple sex offenses
against children and received an aggregate sentence of 10 years to
life in prison. After holding an evidentiary hearing, the trial court found
that counsel did not tell the appellant that he would be, or that he was
likely to be, paroled after a certain number of years in prison. The trial
court credited counsel’s testimony that he told the appellant the first
“realistic chance” for parole would come after fifteen or sixteen years.
Even if this opinion was more optimistic than the opinion rendered by
the appellant’s experts (that he would likely serve 20-25 years before
parole), counsel’s opinion remained an opinion that was not
demonstrably erroneous or misleading, particularly when compared
to a similar opinion expressed by one of the appellant’s experts; the
appellant has failed to establish that counsel’s performance fell below
an objective standard of reasonable representation when he
assessed the prospects of parole.  Judgment affirmed.

Case Name: Doug Ratcliff, et al. v. Kimberly Seitz, et al.
Case No:  Miami App. No. 2014-CA-9
Panel:  Froelich, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The parties filed a stipulated, partial voluntary dismissal of claims

under Civ.R. 41(A)(1) for purposes of creating a final appealable
order.  Because a partial voluntary dismissal of claims is not permitted
by Civ.R. 41(A)(1), the stipulated dismissal is a nullity and all the
dismissed claims remain pending.  Accordingly, there is no final
appealable order with respect to the remaining claims, and the errors
raised by Appellant that concern those claims are dismissed for lack
of a final appealable order.  In reviewing the claims in which a final
appealable order was issued, we conclude that the trial court did not
err in granting summary judgment in favor of Appellees on Appellant’s
claims for unjust enrichment, intentional infliction of emotional
distress, and a Consumer Sales Practices Act violation.  However, the
trial court did err in granting summary judgment in favor of Appellees
on Appellant’s claims of conversion and fraudulent misrepresentation,
as genuine issues of material fact remain with respect to those claims.
Affirmed in part, reversed in part, and remanded for further
proceedings.

Case Name: Jennifer Hackney v. Justin Ward, et al. 
Case No:  Montgomery App. Nos. 26175 and 26233
Panel:  Froelich, Donovan, Welbaum
Author:  Jeffrey M. Welbaum
Summary: Trial court did not err in granting summary judgment in favor of
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defendant homeowner on plaintiff independent contractor's
negligence claim.  Even assuming defendant’s placement of his
ladder against his house to allow plaintiff to examine the roof
constituted active participation in plaintiff's work, plaintiff failed to carry
her burden on summary judgment to demonstrate that there was at
least a genuine issue of material fact that defendant breached a duty
of care owed to plaintiff and that the breach of that duty proximately
caused her injuries.  Judgment affirmed.

Case Name: Richard E. Ayres, et al. v. David Burnett, et al. 
Case No:  Clark App. No. 2013-CA-88
Panel:  Froelich, Fain, Hall
Author:  Mike Fain 
Summary: In rendering judgment on lessors’ claims for breach of a lease

agreement, the trial court erred in considering parol evidence of
modification of the lease agreement before August, 2006, but did not
err in considering parol evidence of a subsequent modification of the
lease agreement.  With respect to the subsequent modification, there
was evidence of consideration for the agreement to modify the
amount of rent due, since the lessees were not obligated to continue
their possession of the premises after the term of the lease set forth
in the lease agreement had expired.  Reversed and Remanded. 


