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Case Name: State of Ohio v. Carlos M. Young, Jr.
Case No:  Greene App. No. 2013-CA-22
Panel:  Froelich, Fain, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court erred by failing to advise Appellant of the sex-offender

registration requirements under R.C. Chapter 2950 before accepting
his guilty plea to charges of Gross Sexual Imposition. However, the
trial court partially complied with the nonconstitutional Criminal Rule
11 requirements and Appellant did not demonstrate prejudice.
Affirmed.  (Froelich, P.J., dissenting).

Case Name: State of Ohio v. Georgia B. Cox
Case No:  Montgomery App. No. 25907
Panel:  Froelich, Fain, Welbaum
Author:  Mike Fain
Summary: The evidence in the record permitted the jury reasonably to find that

the defendant hit the victim’s upper right chest, in the area of his
shoulder, and the jury could reasonably infer that the defendant
intended to cause the victim physical harm in the form of pain.  This
finding is also not against the manifest weight of the evidence.  The
evidence in the record also permitted the jury reasonably to find that
the defendant had assumed, voluntarily or by contract, the duty to
provide for the care and protection of the victim, a functionally
impaired person.  Therefore, defendant’s conviction for Assault, in
violation of R.C. 2903.13(A), (C)(2), a felony of the fourth degree, is
supported by sufficient evidence, and is not against the manifest
weight of the evidence. 

The trial court did not abuse its discretion by admitting in evidence,
over defendant’s objection, a surveillance video showing the alleged
offense.  Although the video is of poor quality, an eyewitness vouched
for its accuracy, and it had value in assisting the jury in understanding
the testimony of the witnesses.

The trial court did not abuse its discretion in: (1) overruling the
defendant’s objection to the State’s use of the Licensure Code of
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Professional Conduct for Ohio Educators in cross-examining the
defendant, and (2) overruling the defendant’s motion for a new trial
based upon the State’s use of the Code to cross-examine the
defendant.  Although the State did not bring to the defendant’s, and
the trial court’s, attention its intent to use the Code in its cross-
examination of the defendant until a recess between the defendant’s
direct examination and her cross-examination, the Code had not been
brought to the State’s attention, by a bystander at the trial, until that
recess.  The trial court did allow defense counsel a few minutes to
review the part of the Code to which the State intended to refer.
Affirmed. 

Case Name: Pinewood Gardens Apartments v. Brittini Whiteside, et al. 
Case No:  Montgomery App. No. 25989
Panel:  Fain, Donovan, Hall
Author:  Mike Fain
Summary: There is evidence in the record to support a finding that a tenant’s

tendered payments of rent and an additional monthly obligation were
not rejected by the landlord because they were late, but because of
separate, ongoing litigation between the parties.  The record does not
support the landlord’s contention that in questioning its witness, the
trial court acted in other than a fair and impartial manner.  Affirmed.

Case Name: State of Ohio v. Lorenzo L. Cullins 
Case No:  Montgomery App. No. 25476
Panel:  Fain, Donovan, Welbaum
Author:  Mike Fain
Summary: A patient has the requisite purpose to deprive a hospital of emergency

room services, by deception, for purposes of R.C. 2913.02(A)(3), when
he provides the hospital with false identifying information for the
purpose of avoiding having to pay for those services.  The evidence in
this record supports a reasonable inference that the defendant had, as
at least one of his purposes in providing false identifying information,
the purpose of avoiding having to pay for the services the hospital
provided.  Affirmed.

Case Name: ITS Financial, LLC v. Girmai Gebre 
Case No:  Montgomery App. Nos. 25416 & 25492
Panel:  Fain, Donovan, Hall
Author:  Mike Fain
Summary: Evidence in record supports both the trial court’s entry of a temporary

restraining order and a preliminary injunction, and the order of the trial
court holding defendant in contempt and awarding as a sanction the
sum of $300,000, representing somewhat less than a full disgorgement
of profits realized from the violation of the trial court’s orders that a
former franchisee refrain from participating in the operation of a tax
return preparation service in the areas specified by the non-
competition provision in the franchise agreements.
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Appeal from a subsequent judgment for breach of contract and for a
final injunction is moot, in view of fact that this judgment was vacated
by the trial court upon remand from the court of appeals.

Separate, consolidated appeal from trial court’s order denying motion
for stay of execution pending appeal is moot.

Order finding defendant in violation of temporary restraining order and
preliminary injunction, and awarding sanction of $300,000 is Affirmed.
Appeals from other orders are Dismissed, as moot.  

Case Name: Wells Fargo Bank, N.A. v. Russell B. Fortner, et al. 
Case No:  Montgomery App. No. 26010
Panel:  Froelich, Fain, Welbaum 
Author:  Mike Fain
Summary: In proceeding to confirm a foreclosure sale and distribute the

proceeds, the trial court erred by overruling the mortgagors’ motion to
set aside the sale.  Because the court had not yet ordered the
confirmation and distribution when the motion to set aside was made,
the trial court erred by treating the motion as a Civ.R. 60(B) motion for
relief from judgment.  Also, the trial court failed to consider the
mortgagors’ argument, based upon an affidavit, that they had
reasonably and detrimentally relied upon the mortgagee’s
representation that it would not proceed with the foreclosure while a
mortgage loan modification application was pending.

Because the mortgagors had neither appeared in, nor defended, the
foreclosure action, they were not entitled to notice of the sale;
furthermore, the record reflects that they were, in fact, served with
notice of the sale.  The mortgagors offered no evidence that the failure
of the appraisers to have inspected the interior of their home had any
adverse impact upon the value set in the appraisal.  Reversed and
Remanded.  (Welbaum, J., concurring.)

Case Name: MidFirst Bank v. James L. Baker, et al.
Case No.: Montgomery App. No. 25925
Panel: Fain, Donovan, Hall
Author: Mary E. Donovan
Summary: The trial court properly overruled Appellant’s motion for relief from

judgment; Appellant did not assert a meritorious defense, and a motion
for relief from judgment may not be used as a substitute for appeal
from a default judgment and foreclosure decree.  Judgment affirmed.

Case Name: State of Ohio v. Justin L. Holt
Case No.: Montgomery App. No. 26031
Panel: Froelich, Donovan, Welbaum
Author: Mary E. Donovan
Summary: The trial court erred when it imposed a prison term upon appellant
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after he violated the terms of his ILC supervision.  Pursuant to R.C.
2929.13(B)(1)(a) and (b), the trial court had no discretion to sentence
appellant to a term of incarceration and was required to sentence him
to community control of at least one year’s duration.  Sentence
reversed and vacated, and matter remanded to trial court for further
proceedings.

Case Name: QRP Dayton Properties, LLC dba Cohen v. Jefferson Township Bd. of
Zoning Appeals, et al.

Case No.: Montgomery App. No. 25984
Panel: Fain, Donovan, Hall
Author: Mary E. Donovan
Summary: Trial court did not err when it affirmed the decision of the Jefferson

Township Board of Zoning Appeals upholding a decision of the
Jefferson Township Zoning Department’s to issue a Legal Notice of
Violation to appellant for improperly expanding the use of the subject
property as a scrap metal business which altered the nature and
character of the property’s prior nonconforming use as an automobile
junkyard that sells salvaged auto parts.  Judgment affirmed. 

Case Name: Kelly Puterbaugh v. Goodwill Industries of the Miami Valley, Inc., et al.
Case No.: Miami App. No. 2013 CA 39
Panel: Froelich, Donovan, Welbaum
Author: Jeffrey E. Froelich
Summary: Ohio Unemployment Compensation Review Commission’s

determination that employee was terminated for just cause and was
not entitled to unemployment compensation was not unlawful,
unreasonable, or against the manifest weight of the evidence.  Hearing
officer did not deny employee the opportunity to develop a full and fair
record.  The trial court did not err in denying employee’s motion to
“complete and correct” the record; the trial court’s review was limited
to the record certified by the Review Commission.  Employee’s
termination did not violate Ohio public policy and the First Amendment.
Judgment affirmed.

Case Name: Kevin D. Studebaker v. Michele D. Studebaker
Case No.: Clark App. No. 2013 CA 84
Panel: Froelich, Fain, Hall
Author: Jeffrey E. Froelich
Summary: The trial court erred in refusing to modify the parties’ visitation plan, in

keeping with the best interest of the children, in light of Mother’s
planned relocation to Texas.  The trial court’s refusal to modify the
current, weekly visitation plan effectively prevented Mother from
moving, which the court was not authorized to do.  The trial court
reasonably concluded that additional income should not be imputed to
Father for purposes of child support, based on his termination from a
prior position.  Judgment affirmed in part, reversed in part, and
remanded for further consideration of visitation.  (Hall, J., concurs in
judgment).
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Case Name: M. Bassem Rayess v. Cynthia P. McNamee, et al.
Case No.: Montgomery App. No. 25915
Panel: Fain, Donovan, Hall
Author: Michael T. Hall
Summary: The trial court did not err in denying the appellant’s motion for a default

judgment and allowing the appellees to file an answer or otherwise
respond. The trial court did not err in denying the appellant’s motion to
extend a confidentiality order that had been issued in another case.
The trial court did not err in dismissing the appellant’s legal-malpractice
complaint on statute-of-limitation grounds where the existence of that
affirmative defense was apparent on the face of the complaint. The
trial court did not err in denying the appellant’s motion for exemption
from court costs. Judgment affirmed.

Case Name: State of Ohio v. Phil E. Harris, Jr.
Case No.: Montgomery App. No. 25865
Panel: Fain, Donovan, Hall
Author: Michael T. Hall
Summary: The record supports the appellant’s conviction for failure to verify his

residence where the ten-year duration of this obligation had not
expired. Under R.C. 2950.07(D), the duration of the appellant’s
obligation was tolled during a term of imprisonment on other charges.
Judgment affirmed.


