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Rendered May 5, 2014:

Case Name: L.G. Harris Family Limited Partnership I v. 905 S. Main
Street/Englewood, LLC

Case No.: Montgomery App. No. 25871
Panel: Froelich, Fain, Donovan
Author: Per Curiam
Summary: Jury’s finding that Defendant had breached its contract, an easement

over Plaintiff’s property, when it relocated a driveway within the
easement area and did not give notice to the Plaintiff was not against
the manifest weight of the evidence.  Motions for directed verdicts on
these issues were properly denied.  The trial court improperly
instructed the jury on expectation damages and improperly permitted
the jury to award damages in excess of what was supported by the
evidence.  The jury also erred in awarding damages based on the
property’s fair market value – with and without the driveway at the
time of trial – several years after the removal of the driveway –  rather
than its fair market value immediately before and after the removal of
the driveway.  Judgment affirmed as to the findings that Defendant
had breached its contract, but reversed as to the damage awards,
and remanded to the trial court for entry of a judgment consistent with
this opinion.

Rendered May 9, 2014:

Case Name: State of Ohio v. Rayshaun Hudson
Case No.: Clark App. No. 2011 CA 100
Panel: Froelich, Fain, Donovan
Author: Jeffrey E. Froelich
Summary: Conceded error.  Trial court erred in ordering defendant to pay court-

appointed counsel fees without notifying him of that requirement at
sentencing and determining his ability to pay those fees.  Judgment
reversed to the extent that defendant was ordered to pay court-
appointed counsel fees and cause remanded for resentencing on that
issue; in all other respects, the judgment is affirmed, as previously
modified.
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Case Name: State of Ohio v. Robert L. Nesser
Case No.: Clark App. No. 2013 CA 21
Panel: Froelich, Fain, Hall
Author: Jeffrey E. Froelich
Summary: Defendant’s speedy trial rights were not violated; the trial court’s grant

of the State’s motion for a continuance was reasonable.  The State
presented sufficient evidence that defendant twice raped his former
girlfriend in an abandoned house.  Defendant’s convictions for
domestic violence, as a third-degree felony, were based on sufficient
evidence; the State presented evidence that defendant previously
pled guilty to domestic violence in municipal court and was previously
convicted of domestic violence in common pleas court.  Trial court did
not err in failing to merge defendant’s offenses as allied offenses of
similar import.  There was no evidence that defendant’s sentence,
although severe, was vindictive.  Judgment affirmed.

Case Name: Spring Hill Townhomes v. Melissa Pounds, et al. 
Case No:  Montgomery App. No. 25887
Panel:  Fain, Donovan, Hall
Author:  Michael T. Hall
Summary: The trial court’s determination that Appellant wrongly withheld part of

Appellee’s security deposit is correct. A landlord cannot deduct from
a security deposit amounts due on an extra-rental side agreement.
And the court’s determination of reasonable attorney’s fees, under
R.C. 5321.16(C), is not an abuse of discretion. The trial court did not
err by vacating one of its judgments, as the judgment was an
interlocutory order. But the court did err by not permitting Appellant to
amend its complaint by adding a claim against Appellee for breach of
contract, the details of which had already been presented, and
determined, at trial. 

Judgment is entered for Appellant on the breach-of-contract claim.
This judgment is set off against the appealed judgment, reducing the
amount of the appealed judgment. Judgment affirmed as modified.

Case Name: Bank of New York Mellon v. Howard Clancy, et al.
Case No:  Montgomery App. No. 25823
Panel:  Donovan, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The defendant lacked standing to challenge the validity of a note and

mortgage assignment, because she was not a party to the
assignment.  The defendant also failed to meet her burden of
providing evidence about the plaintiff’s alleged lack of standing to
bring a foreclosure action.  And finally, because the plaintiff had
standing to file the foreclosure action, the trial court had jurisdiction
over the case.  Affirmed.  (Donovan, J., concurs in judgment only.)



. . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . .     Court of Appeals Case Summary, May 9,  2014               Page 3

Case Name: State of Ohio v. LV Lavell Brookshire
Case No:  Montgomery App. No. 25853
Panel:  Froelich, Fain, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court had jurisdiction to convict and sentence Appellant for

kidnapping.  Jurisdiction was obtained when Appellant’s kidnapping
charges were properly transferred from juvenile court pursuant to R.C.
2152.12(I).  Additionally, Appellant waived his constitutional
challenges against the mandatory transfer provisions in R.C. 2152.12
by failing to raise his arguments before the trial court and also by
pleading guilty.  Even if there had been no waiver, Appellant’s
constitutional challenges lack merit.  Finally, Appellant’s ineffective
assistance of counsel claim fails because he cannot demonstrate that
his trial counsel’s performance was deficient.  Affirmed.

Case Name: City of Centerville v. Joseph W. Testa, Tax Commissioner of Ohio
Case No:  Montgomery App. No. 25985
Panel:  Froelich, Donovan, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The Board of Tax Appeals did not err in dismissing Appellant’s appeal

from a final determination of the Tax Commissioner.  The Board
lacked jurisdiction over the appeal because Appellant was not a party
authorized to appeal to the Board of Tax Appeals under R.C.
5717.02(A).  Affirmed.

Case Name: City of Riverside v. State of Ohio
Case No:  Montgomery App. No. 26024
Panel:  Froelich, Fain, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court erred in finding that Appellant lacked standing to bring

the action.  The allegations in the complaint, taken as true, satisfy the
requirements for third-party standing.  Reversed and remanded for
further proceedings.

Case Name: Elaine Rhea, Trustee v. John Federer, Auditor, et al. 
Case No:  Clark County App. No. 2013-CA-80
Panel:  Froelich, Fain, Hall
Author:  Mike Fain
Summary: Mortgagee of mortgage in default, with first and best lien on the

property, has standing to bring a declaratory judgment challenging an
allegedly erroneous and “inadvertent” assessment against the
property that would leave it worthless.  Trial court erred in rendering
summary judgment based on lack of standing.  Reversed and
Remanded.

Case Name: Cincinnati Insurance Company, et al. v. Greenmont Mutual Housing
Corporation

Case No:  Montgomery App. No. 25830
Panel:  Froelich, Fain, Donovan
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Author:  Mike Fain
Summary: The trial court did not err in rendering summary judgment for

defendant.  Because the trial court did not consider an affidavit
attached to the defendant’s cross-motion for summary judgment, the
plaintiffs were not prejudiced by the trial court’s failure to strike that
affidavit.  The trial court did not err in holding that the unambiguous
language of the contract between the defendant, a mutual housing
cooperative, and the plaintiff, its share owner, requires the plaintiff
share owner to pay for any and all costs of maintenance and repairs
to existing additions, including the water line damage in the master
bathroom addition that the share owner constructed.  Affirmed.

Case Name: State of Ohio v. Joseph N. Gilbert
Case No.: Miami App. No. 2013 CA 34
Panel: Fain, Donovan, Welbaum
Author: Mary E. Donovan
Summary: Conceded error.  Trial court erred in failing to conduct a hearing on

the issue of merger as a result of convictions of rape and gross sexual
imposition.  Remanded for a hearing on the issue of merger.

Case Name: State of Ohio v. Angela M. Thornton
Case No.: Montgomery App. No. 25992
Panel: Froelich, Donovan, Welbaum
Author: Mary E. Donovan
Summary: Trial court did not err when it found appellant guilty of violating

Centerville Ordinance 434.03 when she failed to stop her vehicle in
the assured clear distance ahead and struck another vehicle from
behind.  Traffic citation issued to appellant was sufficient to put her on
notice regarding the offense for which she was charged.  Judgment
affirmed.    


