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Case Name: State of Ohio v. Brandon K. Banks 
Case No:  Montgomery App. No. 25572
Panel:  Froelich, Fain, Hall
Author:  Mike Fain
Summary: In hearing on motion to suppress statements defendant made to

police, trial court did not err in sustaining objection to question asking
officer whether defendant would have been free to decline request to
come with officer to police station to answer questions.  There is no
indication that defendant was interrogated, or made incriminating
statements, before he was questioned at the police station.  Whether
police officer would have allowed defendant to decline to come with
the officer to the police station for questioning is not relevant to the
issue of whether a reasonable person in the defendant’s position
would have believed himself in custody; i.e., not free to decline the
request, or whether the coercive atmosphere surrounding his
interrogation rendered his consent other than voluntary.  And the
defendant was permitted to elicit testimony from the officer that at the
police station, where the defendant was interrogated and made
incriminating statements, the defendant was not free to leave.

In overruling Crim.R. 29 motion for judgment of acquittal on charge of
Disrupting Public Services, trial court correctly ruled that evidence in
the record permitted a reasonable inference that the defendant, in
destroying the victim’s cell phone and unplugging her home phone,
intended to interrupt or impair the victim’s ability to contact the police.

The trial court did not err in overruling a Crim.R. 29 motion for
judgment of acquittal on charge of Aggravated Burglary.  Nor did the
trial court commit plain error when it permitted the State, at the
conclusion of its case-in-chief, to amend the indictment to delete
reference to Assault as the specific crime that the defendant intended
to commit while trespassing in the victim’s home.  Affirmed.

Case Name: First Union-Lehman Brothers-Bank of America Commercial Mortgage
Trust, Commercial Mortgage Pass-Through Certificates, Series 1998-
C2 v. Pillar Real Estate Advisors, Inc., et al. 
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Case No:  Montgomery App. No. 25864
Panel:  Fain, Donovan, Welbaum
Author:  Mike Fain
Summary: Trial court did not err in overruling motion to substitute the estate of

a deceased party to an action; the motion was untimely, and the trial
court did not abuse its discretion in finding that the movant had not
demonstrated excusable neglect. The equitable lien represented by
an action for a creditor’s bill is not exempted by R.C. 2117.10 from the
requirement of timely presentation of a claim against an estate. 

Trial court also did not err in rendering summary judgment for
remaining defendants on plaintiff’s claim for a creditor’s bill to recover
property in which the deceased defendant allegedly had an interest.
This claim was dependent upon the substitution of the decedent’s
estate, which the trial court properly disallowed.  Affirmed.

Case Name: State of Ohio v. Zachary D. Moore 
Case No:  Darke App. No. 2013-CA-9
Panel:  Fain, Hall, Welbaum
Author:  Mike Fain
Summary: Trial court erred when it classified defendant as a Tier II sex offender

without a jury determination of the fact necessary to that classification
– that the defendant was at least four years older than his victim.
Defendant’s written plea of no contest indicated that the two counts
of Unlawful Sexual Conduct with a Minor were felonies of the fourth
degree, and that each was a “Tier II sex offense R.C.
2950.01(F)(1)(b).”  But the trial court, in accepting the plea, assured
the defendant that by pleading no contest with his motion  pending in
which he was raising his challenge to the Tier II sexual classification
without a jury determination, he would be preserving that issue for
appellate review.  Under these circumstances, the defendant’s plea
was other than knowing and intelligent.  Reversed and Remanded. 
(Hall, J., concurring).

Case Name: Vincent J. Pentella, Jr. v. Vicki V. Pentella
Case No:  Montgomery App. No. 25705
Panel:  Froelich, Fain, Wright 
Author:  Mike Fain
Summary: There was evidence in record to support various findings that trial

court made concerning the valuation of various assets and whether
they were marital versus non-marital.  Trial court did not abuse its
discretion in retaining for forty months jurisdiction over the issue of
spousal support where the parties had been married for ten years and
their respective future abilities to earn income were subject to
uncertainty.  Affirmed.
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Case Name: State of Ohio v. Cole Midlam 
Case No:  Montgomery App. No. 25731
Panel:  Froelich, Fain, Hall
Author:  Mike Fain
Summary: Trial court did not err in imposing concurrent ten-year sentences for

three counts of Aggravated Robbery, to run concurrently with a
pending sentence defendant is serving for an Indiana drug conviction.
Although trial court accepted defendant’s representation that he used
a fake, plastic gun in committing the robberies, the trial court noted
that the victims were put in fear, the defendant also committed
robberies in two other Ohio counties during the same time period, and
the defendant has a significant criminal record.

The trial court did err in imposing court costs without informing
defendant that he might be required to perform community service if
he did not pay the costs.

Reversed and Remanded for reconsideration of court costs; otherwise
Affirmed. 

Case Name: State of Ohio v. Stephen M. Richie
Case No.: Montgomery App. No. 25681
Panel: Fain, Donovan, Hall
Author: Mary E. Donovan
Summary: Record reveals no arguably meritorious issues for appellate review.

[Anders brief].  Judgment affirmed.

Case Name: State of Ohio v. Michael A. Thomas
Case No.: Montgomery App. Nos. 25331 and 25332
Panel: Donovan, Hall, Welbaum
Author: Mary E. Donovan
Summary: Appellant did not receive ineffective assistance of counsel when his

counsel failed to request that his client be provided with a hearing
device at his plea hearing.  The record establishes that appellant’s
counsel and the trial court were aware of his hearing difficulties and
took adequate steps in order to ensure that he could hear and
understand the proceedings by moving him closer to the bench during
the plea colloquy. Thus, the trial court did not err when it failed to hold
an evidentiary hearing to determine the extent of appellant’s hearing
impairment.  Additionally, the trial court did not err when it overruled
appellant’s motion to withdraw his guilty pleas.  The trial court erred
when it failed to make the findings necessary for the imposition of
consecutive sentences pursuant to R.C. 2929.14(C)(4).  Appellant’s
sentences are reversed and vacated, and this matter is remanded for
proceedings consistent with this opinion.  In all other respects,
judgment affirmed. 

Case Name: MW Custom Papers, LLC v. Allstate Insurance Company, et al.
Case No.: Montgomery App. No. 25430
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Panel: Froelich, Fain, Wright
Author: Jeffrey E. Froelich
Summary: Trial court erred in concluding that insured failed to state a justiciable

claim against certain of its insurers for pending and future asbestos
bodily injury claims.  Judgment reversed and case remanded for
further proceedings.

Case Name: State of Ohio v. Frederick L. Cooks
Case No.: Montgomery App. No. 25592
Panel: Froelich, Fain, Hall
Author: Jeffrey E. Froelich
Summary: Defendant filed a Motion to Vacate and/or Correct Sentence more

than a year after his conviction, from which he did not file a direct
appeal.  Some of the issues raised in the motion were barred by res
judicata, because they could have been raised on direct appeal.  To
the extent that Defendant relied on matters outside the record, the
trial court properly treated his motion as a petition for post-conviction
relief.  The trial court did not err in concluding that the motion
presented no substantive basis for relief.  Moreover, it was untimely.
Judgment affirmed.

Case Name: U.S. Bank, N.A. v. 2900 Presidential Drive LLC, et al.
Case No.: Greene App. No. 2013 CA 60
Panel: Froelich, Donovan, Hall
Author: Jeffrey E. Froelich
Summary: Trial court did not abuse its discretion in appointing a receiver in

bank’s commercial property foreclosure action.  R.C. 2735.01(B)
permitted the appointment of a receiver when Borrowers had
defaulted on their note and mortgage and they agreed in their
mortgage to the appointment of a receiver regardless of the value of
the property. Borrowers’ contention that the portion of the order
appointing a receiver violated their equitable and statutory rights of
redemption was not ripe.  Judgment affirmed.

Case Name: State of Ohio v. James D. Breneman
Case No.: Champaign App. No. 2013 CA 15
Panel: Froelich, Fain, Wright
Author: Jeffrey E. Froelich
Summary: The trial court erred in ordering defendant to pay his “legal fees” as

costs of the case.  Reimbursement for such costs is available to the
county only through a civil action.  State v. Miller, 2d Dist. Clark No.
08CA0090, 2010-Ohio-4760, ¶ 61; R.C. 2941.51(D).  The court’s
failure to impose this portion of the sentence in open court also
violated defendant’s due process rights and Crim.R. 43.  The portion
of the court’s judgment imposing legal fees as costs will be vacated;
in all other respects, the judgment will be affirmed.
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Case Name: Tiffney Moon, Guardian, et al. v. Trotwood Madison City Schools, et
al.

Case No.: Montgomery App. No. 25779
Panel: Froelich, Fain, Wright
Author: Jeffrey E. Froelich
Summary: Trial court did not err in granting summary judgment based on

sovereign immunity to school district, school administrators and
substitute teachers on student’s personal injury claim.  Judgment
affirmed.

Case Name: State of Ohio v. Jan Singleton
Case No.: Montgomery App. No. 25889
Panel: Froelich, Fain, Donovan
Author: Jeffrey E. Froelich
Summary: The trial court was not authorized to impose condition that defendant

not acquire any more properties as part of its sentence for failing to
obey an order of a housing officer.  The court imposed the maximum
jail sentence and fine and did not impose community control;
moreover, the scope of the order exceeded that which would have
been allowed as a condition of community control.  The State
concedes error.  The portion of the sentence prohibiting the defendant
from acquiring additional property will be vacated.  In all other
respects, the judgment will be affirmed. 

Case Name: State of Ohio v. Albert Knox, Jr. 
Case No:  Montgomery App. No.25528
Panel:  Froelich, Fain, Hall
Author:  Michael T. Hall
Summary: Res judicata precludes the appellant from arguing ineffective

assistance of counsel based on his guilty plea to a menacing-by-
stalking charge or challenging the trial court’s ruling on a suppression
motion. The present appeal is from a judgment entry revoking
community control. If the appellant wished to pursue the issues he
raises in a direct appeal, he should have appealed from the judgment
entry of conviction and sentence, where he acknowledged
understanding his right to appeal, not from the later judgment entry
revoking community control. Judgment affirmed.

Case Name: Glenn Hulse v. Karen Hulse
Case No:  Greene App. No. 2013-CA-30
Panel:  Fain, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court correctly determined that the Amendment to the parties’

Separation Agreement clearly and unambiguously provides for the
use of a coverture formula when dividing Appellant’s military
retirement benefits.  Because the language in the Amendment was
clear and unambiguous, the trial court did not err in failing to permit
the parties to testify regarding their intent when they signed the
Amendment.  Affirmed.
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Case Name: Amy M. Walton v. Brian C. Walton
Case No:  Montgomery App. No. 25936
Panel:  Fain, Donovan, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not abuse its discretion in refusing to order Appellee

to pay Appellant one-month’s child support.  Appellant failed to
provide the trial court with documentation supporting her claim.   For
the same reason, the judgment was not against the manifest weight
of the evidence.  Affirmed.

Case Name: Harshman Dynasty, LLC v. Howard Mason
Case No:  Montgomery App. No. 25873
Panel:  Froelich, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not err when it granted summary judgment based

on facts deemed admitted pursuant to Civ.R. 36(A)(1).  The trial court
also did not abuse its discretion in overruling Appellant’s Civ.R. 60(B)
motion, where Appellant failed to respond to a motion for summary
judgment.  Appellant’s pro se status did not constitute excusable
neglect for purposes of Civ.R. 60(B), because the same procedural
rules apply to both pro se parties and litigants who are represented by
counsel.  Affirmed.

Case Name: Rebecca Hetzer-Young v. Elano Corporation, et al.
Case No:  Greene App. No. 2013-CA-32
Panel:  Froelich, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court abused its discretion in awarding sanctions against

Plaintiffs-Appellants for alleged spoliation of evidence, and precluding
Plaintiffs-Appellants from presenting expert testimony on causation.
Further, because the trial court based its summary judgment decision
on the lack of evidence of causation, summary judgment was not
properly rendered in favor of Defendants-Appellees. Finally, the
remaining assignments of error are moot, due to the disposition of the
assignment of error pertaining to spoliation and summary judgment.
Reversed and Remanded.

Case Name: Bank of America, N.A. v. Ronald Moore, et al. 
Case No:  Montgomery App. No. 25762 
Panel:  Froelich, Fain, Wright
Author:  Thomas R. Wright
Summary: Appellants appeal the trial court’s entry of a default judgment in a

foreclosure action.  Despite the fact that they were properly served
with the complaint, appellants did not make an appearance in the
case until they filed their notice of appeal.  Before this court, they
maintain that they were never afforded proper notice of the bank’s
intent to proceed with foreclosure.  However, the record shows that
the wife, Debra, was personally served with the complaint at the
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residence, and that she was also given a copy for her husband,
Ronald.  Since the record supports the conclusion that service was
completed in compliance with the civil rules, there is a presumption
that proper service occurred.  Appellants fail to cite to any materials
in the record which would rebut the presumption.  Thus, the trial court
had jurisdiction to enter default judgment.  The trial court’s judgment
is therefore affirmed. 

Case Name: State of Ohio v. James Smith
Case No:  Montgomery App. No. 25733
Panel:  Froelich, Fain, Wright
Author:  Thomas R. Wright
Summary: Appellant appeals from trial court’s denial for a new trial for

convictions for rape and aggravated burglary.  Appellant claims that
he was convicted on an indictment that was dismissed, resulting in his
conviction and sentence being void.  He also claims that because the
indictment was dismissed, the court lacked subject matter jurisdiction
over his case.  All claims are factually not true and therefore without
merit.  The trial court’s judgment is therefore affirmed.  


