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DECISION AND FINAL JUDGMENT ENTRY RENDERED ON MARCH 8, 2016: 
 
 
Case Name:   Steven R. Rauch v. Jefferson Township Board of Zoning Appeals 
Case No.:   Montgomery App. No. 26941; 2014-CV-06029  
Panel:   Donovan, Fain, Hall  
Author:   Per Curiam  
Summary:   The only appellant, the Board of Zoning Appeals, lacked standing to 

appeal the common pleas court’s reversal of its decision. Because 
lack of standing is a fundamental, jurisdictional flaw, we must dismiss 
the appeal. We decline to apply App.R. 29(B) to allow substitution of 
parties who did not appeal.  

 
OPINIONS RENEDERED ON MARCH 11, 2016: 
 
 
Case Name:  L.N.Y. v. Daniel Breh  
Case No:  Montgomery App. No. 26607; 2015-CV-341 
Panel:    Fain, Hall, Welbaum 
Author:   Michael T. Hall 
Summary:  The trial court did not err by issuing a civil protection order. Because 

Appellant did not file a transcript of the hearing, there is no basis for 
finding error. Judgment affirmed. 

 
Case Name:  City of Miamisburg v. John W. Hanson  
Case No:  Montgomery App. No. 26582; 14-CRB-1211 
Panel:    Fain, Froelich, Hall 
Author:   Michael T. Hall  
Summary:  In a prosecution for illegal possession of fireworks, all of the 

exceptions set forth in R.C. 3743.65(A) and all of the exemptions set 
forth in R.C. 3743.80 are affirmative defenses that must be 
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established by the accused. They are not elements that must be 
negated by the State in order to obtain a conviction. Therefore, the 
prosecution’s failure to present evidence to negate the exceptions 
and exemptions does not result in a fireworks-possession conviction 
being based on legally insufficient evidence. The record does reflect, 
however, that the trial court’s judgment entry is deficient in certain 
respects, including its failure to make clear which sanctions it 
imposed for which of the appellant’s two misdemeanor offenses. 
Judgment affirmed in part and reversed in part, and cause remanded 
for the limited purpose of correcting the deficient judgment entry.  
(Froelich, J., concurring). 

 
Case Name:  State of Ohio v. Michael S. Kerr 
Case No:  Montgomery App. No. 26686; 2014-CRB-9043 
Panel:   Donovan, Fain, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in allowing a recorded 911 call to be played 

during trial and admitted into evidence, as the statements in the 
recording were admissible hearsay, not in violation of Appellant’s 
right of confrontation, and properly authenticated.  Affirmed. 

 
Case Name:  Bank of New York Mellon v. Gregory T. Ackerman, et al. 
Case No.:  Montgomery App. No. 26779; 09CV3194 
Panel:   Donovan, Fain, Welbaum 
Author:  Mary E. Donovan 
Summary: An abuse of discretion is not demonstrated in the trial court’s denial 

of Appellant’s Civ.R. 60 Motion for Relief from Judgment; the trial 
court’s decision adopting the magistrate’s decision does not contain 
a clerical error or omission which would permit relief under 
Civ.R.60(A); Civ.R. 60(B) cannot be used as a substitute for an 
appeal, and Appellants have not shown that they have a meritorious 
defense to present nor specified that they are entitled to relief 
pursuant to Civ.R. 60(B)(1)-(5). Judgment affirmed. 

 
Case Name:  State of Ohio v. Robert E. McDargh  
Case No:  Clark App. No. 2015-CA-27; 2014-CR-135 
Panel:    Donovan, Fain, Welbaum 
Author:   Mike Fain  
Summary:  At a community control revocation hearing, the trial court did not err 

in admitting the testimony of a probation officer that identified an 
exhibit consisting of a business record of a community correctional 
facility reflecting that the defendant did not successfully complete a 
program at the facility.  Even if the trial court had erred in that regard, 
the error would be harmless in view of the defendant’s admissions of 
multiple community control violations.  Affirmed. 
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Case Name:  State of Ohio v. Jordan Guerry  
Case No:  Clark App. No. 2015-CA-30; 2014-CR-245 
Panel:    Fain, Hall, Welbaum 
Author:   Mike Fain  
Summary:  Appeal from conviction and sentence for Attempted Rape, following 

a guilty plea.  Anders brief filed.  No potential assignments of error 
having arguable merit found.  Affirmed.    

  
Case Name:  State of Ohio v. Khrystopher Grissom 
Case No.:  Montgomery App. No. 26626; 12CR2996 
Panel:   Donovan, Froelich, Hall 
Author:  Jeffrey E. Froelich   
Summary: Trial court did not abuse its discretion in denying defendant’s motion 

for leave to file a motion for a new trial.  The basis for the motion for 
a new trial -- that witness had been coerced and received a benefit 
from the police for giving a written statement and that witness had 
lied when he identified the defendant as the shooter -- were 
addressed in cross-examination at trial.  Trial court did not abuse its 
discretion in denying defendant’s motion to correct the record, 
pursuant to App.R. 9(E).  Judgment affirmed. 

 
Case Name:  Saylor White v. Smedley’s Chevrolet 
Case No.:  Montgomery App. No. 26637; CVF14-00989 
Panel:   Fain, Froelich, Hall 
Author:  Jeffrey E. Froelich 
Summary: Trial court did not err in granting summary judgment to automobile 

dealership on plaintiff’s claims of price shifting, unscrupulous sales 
practices, misrepresentation, breach of contract, and violation of the 
Ohio Consumer Sales Practices Act, all of which arose out of 
plaintiff’s purchase of a used vehicle and a third-party service 
contract.  Judgment affirmed. 

 
 
 
 
 
 


