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Case Name:  State of Ohio v. James McClain 
Case No.:  Montgomery App. No. 26764; 14CR1581 
Panel:   Donovan, Froelich, Hall 
Author:  Jeffrey E. Froelich 
Summary: Given the record before us, we presume the regularity of the trial 

court proceedings and find no error in the trial court’s denial of the 
defendant’s motion to dismiss or suppress, based on the alleged 
destruction of video recordings from the police cruiser and the jail.  
Judgment affirmed.  (Hall, J., concurring.) 

 
Case Name:  Jack Bausman v. American Family Insurance Group 
Case No:  Montgomery App. No. 26661; 14-CV-419 
Panel:    Fain, Froelich, Hall 
Author:   Michael T. Hall 
Summary:  The trial court erred by ordering Appellant to produce documents 

directly from its attorney’s files which were protected by the attorney-
client privilege, without determining that the documents were also 
assimilated into Appellant’s claims file, from which claims file 
attorney-client communications may under some circumstances be 
discoverable under Boone v. Vanliner Ins. Co., 91 Ohio St. 3d 209, 
744 N.E.2d 154 (2001). Judgment reversed; remanded. (Froelich, J., 
concurring.) 

 
Case Name:  State of Ohio v. Duane Whitt  
Case No:  Clark App. No. 2014-CA-125; 14-CR-117 
Panel:    Froelich, Hall, Welbaum 
Author:   Michael T. Hall 
Summary:  The appellant’s 18-month prison sentence for fourth-degree-felony 

domestic violence is not clearly and convincingly unsupported by the 
record where, among other things, he showed no genuine remorse, 
had prior convictions for domestic violence and assault on a police 
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officer, previously had served prison time, and was on judicial 
release supervision when he committed the present offense. 
Judgment affirmed.  (Froelich, J., concurring in judgment only).  

 
Case Name:  Eric T. Russell, Sr. v. State of Ohio, et al. 
Case No.:  Montgomery App. Nos. 26739 and 26758; 14CV4969 
Panel:   Donovan, Froelich, Hall 
Author:  Mary E. Donovan 
Summary: Trial court lacked jurisdiction to consider Russell’s petition for a writ 

of habeas corpus and properly dismissed it. Trial court abused its 
discretion in dismissing Russell’s civil complaint with prejudice 
against remaining defendants pursuant to Civ.R. 41(B) for failure to 
prosecute.  Judgment dismissing Russell’s civil complaint is reversed 
and remanded for further proceedings consistent with this opinion, 
judgment affirmed in all other respects.  (Hall, J., concurring and 
dissenting.) 

 
Case Name:  State of Ohio v. Troy Patterson 
Case No.:  Montgomery App. No. 26723; 10CR812/1 
Panel:   Donovan, Fain, Welbaum 
Author:  Mary E. Donovan 
Summary: The trial court did not abuse its discretion in denying Appellant’s 

motion for new trial based upon newly discovered evidence.  
Appellant’s direct appeal of his conviction and an earlier motion for 
new trial were previously affirmed by this Court.  Furthermore, a 
guilty plea precludes a motion for new trial.  Judgment affirmed. 

 
Case Name:  State of Ohio v. John W. Long 
Case No.:  Clark App. No. 2015-CA-64; 15CR125 
Panel:   Donovan, Fain, Welbaum 
Author:  Mary E. Donovan 
Summary: Appellee, State of Ohio, concedes error.  The trial court failed to 

address Appellant personally and advise him of his right to 
compulsory process to secure witnesses on his behalf.  Judgment 
reversed; case remanded. 

 
Case Name:  State of Ohio v. Aaron Tubbs 
Case No.:  Miami App. No. 2015-CA-14; 12CR32 
Panel:   Donovan, Fain, Welbaum 
Author:  Mary E. Donovan 
Summary: Trial court did not err when it overruled appellant’s motion for leave 

to file a motion for new trial without a hearing.  Pursuant to Crim.R. 
33, appellant failed to establish by clear and convincing evidence that 
he was unavoidably prevented from discovering new evidence within 
the 120-day time limit set forth in the rule.  Additionally, the appellant 
failed to file his motion for leave within a reasonable time of 
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discovering the new evidence upon which he sought to rely.  
Judgment affirmed.  (Fain, J., concurring in the judgment). 

 
Case Name:  In Re:  A.C. 
Case No.:  Montgomery App. No. 26919; 2013-1236 
Panel:   Donovan, Fain, Welbaum 
Author:  Mary E. Donovan 
Summary: Juvenile court’s decision to terminate appellant’s parental rights and 

place the minor child in the permanent custody of Montgomery 
County Children’s Services was in the child’s best interests pursuant 
to R.C. 2151.414(B) and supported by clear and convincing 
evidence.  Judgment affirmed. 

 
Case Name:  In The Matter Of:  S.H.W. 
Case No.:  Greene App. No. 2015-CA-25; D44918 
Panel:   Donovan, Froelich, Hall 
Author:  Mary E. Donovan 
Summary: The trial court did not err when it found that the victim’s statements 

to his mother regarding the events and circumstances leading to the 
sexual assault were admissible as excited utterances pursuant to 
Evid.R. 803(2).  The trial court did not err when it admitted the victim’s 
hearsay statements regarding the sexual abuse he suffered pursuant 
to Evid.R. 807.  The trial court did not err when it admitted the victim’s 
statements to his treating physicians with respect to the identity of 
the person who sexually abused him pursuant to Evid.R. 803(4).  
Appellant’s adjudications of delinquency for rape and gross sexual 
imposition were supported by sufficient evidence and were not 
against the manifest weight of the evidence.  The decision to permit 
appellant to submit to a polygraph examination and stipulate to the 
results of the examination was a calculated risk that clearly falls 
within the realm of trial tactics, and thus, did not 
constitute ineffective assistance of counsel. The appellant failed to 
establish cumulative error.  Judgment affirmed.       

 


