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Case Name: In The Matter Of: J.W. and S.W.
Case No:  Clark App. Nos. 2013-CA-113 and 2013-CA-114
Panel:  Fain, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not err in awarding permanent custody to the

children services agency. The court carefully considered all
appropriate factors, and its decision is supported by clear and
convincing evidence in the record.  The trial court also did not err in
failing to appoint counsel for the minor children.  Counsel need only
be appointed in certain circumstances, and is not required where, as
here, references to a desire to reunify were a child's only occasional
expression of a wish to be with a parent.  In addition, the trial court did
not unconstitutionally penalize the parents for their poverty.  Instead,
the parents chose to spend their money staying in hotels rather than
obtaining housing for the children, and additionally failed to comply
with even the most minimal requirements of their case plan.  Finally,
the trial court based its findings on R.C. 2151.414(B)(1)(a), not on
R.C. 2151.414(B)(1)(d), as Appellant contends, and there is no need
to consider arguments as to jurisdiction under the latter subsection of
the statute.  Affirmed. (Fain, J., dissenting.)

Case Name: Bank of America, N.A. v. Melanie D. Longberry, et al.
Case No:  Champaign App. No. 2014-CA-9
Panel:  Fain, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not err in granting summary judgment in favor of

Appellee on its foreclosure action. Appellee presented sufficient
evidentiary materials entitling it to summary judgment, and Appellants
failed to file a response establishing the existence of a genuine issue
of material fact for trial.  Affirmed.

Case Name: State of Ohio v. Michael D. McCain, Sr.
Case No:  Montgomery App. No. 26020
Panel:  Fain, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not err in overruling Appellant’s petitions for
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postconviction relief given that the petitions were untimely filed and
the claims asserted therein were barred by res judicata.  Affirmed.

Case Name: Melissa Bell v. Donald Kinman 
Case No:  Champaign App. No. 2014-CA-2
Panel:  Fain, Hall, Welbaum
Author:  Mike Fain
Summary: Trial court did not err when it entered an agreed order modifying child

support and parenting time.  The trial court had the jurisdiction to
enter the order.  The record reflects that the terms of the order were
the subject of an in-court agreement between the parties, and the
record does not support the appellant’s contention that her agreement
was the product of duress.  Affirmed.

Case Name: Certain Underwriters at Lloyds, as subrogee of Leon Tooles  
v. Bruce L. Woodling

Case No:  Darke App. No. 2013-CA-7
Panel:  Froelich, Fain, Wright 
Author:  Mike Fain
Summary: Insurance company entered into automobile insurance contract in

Michigan, with a Michigan resident.  The insured was injured in an
automobile accident in Ohio, and insurance company paid its insured
certain benefits under the policy.  Insurance company then sought to
recover in Ohio against the tortfeasor, as subrogee of its insured.

Under Michigan law, an insurance company may not recover benefits
directly against a tortfeasor, as subrogee.  Michigan law governed this
issue, which arises from the contract between the insurance company
and its insured, which contract was entered into in Michigan with a
Michigan resident.  Therefore, trial court did not err in rendering
summary judgment in favor of the defendant tortfeasor.  Affirmed.

Case Name: State of Ohio v. Thomas Peck 
Case No:  Montgomery App. No. 25999
Panel:  Fain, Hall, Welbaum
Author:  Mike Fain
Summary: Trial court did not err in overruling motion to suppress evidence

obtained as the result of a warrantless entry into the defendant’s hotel
room.  Another person in the hotel had told the police that the
defendant had waved a gun at him.  Two others corroborated this
report.  When the police officers knocked and identified themselves
as police officers, a woman opened the door partially.  The officers
saw the defendant dive towards the floor.  The report of the
defendant’s menacing use of a gun, combined with his sudden diving
motion upon seeing the police at the door, gave the police both
probable cause and exigent circumstances for the warrantless entry,
based upon legitimate concern for their own safety and the safety of
the other occupant or occupants in the room.  Affirmed.
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Case Name: In Re: J.O.
Case No.: Montgomery App. No. 25903
Panel: Fain, Donovan, Hall
Author: Mary E. Donovan
Summary: Juvenile court’s decision finding appellant delinquent for committing

rape was not against the manifest weight of the evidence.  Pursuant
to the plain language in R.C. 2152.82, the juvenile court was required
to classify appellant as a Tier III juvenile sex offender at the time of
his disposition because it was his second sex offense as a juvenile.
Appellant did not receive ineffective assistance when his counsel
failed to object to the juvenile court’s classification of appellant as a
Tier III juvenile sex offender registrant at the dispositional hearing.
Judgment affirmed. 

         
Case Name: Scott Tye, et al. v.  Upper Valley Medical Center, et al.
Case No.: Montgomery App. No. 25997
Panel: Fain, Donovan, Welbaum
Author: Mary E. Donovan
Summary: The judgment of the trial court that postsettlement interest accrued as

of November 8, 2012, and not on the settlement date of July 21,
2012, is error; the Tyes are entitled to postsettlment interest on the
cash portion of their settlement from the settlement date as of July 21,
2012. The trial court’s October 22, 2013 decision is modified to reflect
that postsettlement interest on the cash portion began to run on July
21, 2012.  Judgment modified, and as modified, affirmed.

Case Name: State of Ohio v. Charlie Johnny Johnson
Case No.: Montgomery App. No. 25773
Panel: Fain, Donovan, Welbaum
Author: Mary E. Donovan
Summary: The phrase “ready at hand” as used in R.C. 2923.12 is not

unconstitutionally void for vagueness.  Thus, the trial court did not  err
when it relied on that portion of the statute in order to find appellant
guilty of carrying a concealed weapon.  R.C. 2923.12 does not violate
appellant’s Second Amendment right to bear arms.  R.C. 2923.16 and
R.C. 2923.12 do not conflict in such a manner that appellant could not
conform his conduct to one statute without violating the other.  Trial
court did not err when it overruled appellant’s motion to suppress
because a stop or arrest in violation of the territorial limits imposed by
statute upon a police officer’s arrest powers is not a constitutional
violation, and will not, therefore, support the extraordinary remedy of
exclusion of evidence obtained as a result of an unlawful stop or
arrest.  Judgment affirmed.  

Case Name: State of Ohio v. Shaun D. Kendrick 
Case No:  Montgomery App. No. 26042 
Panel:  Fain, Hall, Welbaum
Author:  Michael T. Hall
Summary: The trial court did not err in denying the appellant’s motion for a
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finding under R.C. 149.43(B)(8) to support a public-records request.
That statute requires an inmate seeking records related to a criminal
investigation or prosecution to support his public-records request with
a finding by the sentencing judge that the information sought is
necessary to support what appears to be a justiciable claim. The
appellant undisputably had no justiciable claim where no proceedings
were pending, he pled guilty to multiple counts of rape years ago, and
his convictions long since had become final. Judgment affirmed.

Case Name: Santiago R. Anguiano v. Ohio Department of Education
Case No:  Darke County App. No. 2014-CA-2
Panel:  Froelich, Hall, Welbaum
Author:  Michael T. Hall
Summary: The trial court reversed the Department of Education decision when

the trial court determined that the Appellant had not considered
Appellee’s rehabilitation in its decision to deny Appellee’s application
for a pupil activity permit. The trial court erred because Appellee has
been convicted of a felony and an offense of violence, and he cannot,
as a matter of law, satisfy the rehabilitation criteria in former Ohio
Adm.Code 3301-20-01. Judgment reversed.

Case Name: State of Ohio v. Alicia S. Tyner 
Case No:  Montgomery App. No. 25405
Panel:  Froelich, Donovan, Hall
Author:  Michael T. Hall
Summary: The trial court did not err in overruling the appellant’s motion to

suppress field-sobriety test results and blood-alcohol test results
where the record reveals substantial compliance with applicable
administrative regulations. 

The State concedes, and we find, that the trial court erred in imposing
partially consecutive sentences without making the findings required
by R.C. 2929.14(C)(4). Judgment affirmed in part, reversed in part,
and cause remanded for resentencing.

Case Name: State of Ohio v. David A. Farmer 
Case No:  Montgomery App. No. 25956
Panel:  Fain, Hall, Welbaum
Author:  Michael T. Hall
Summary: The trial court did not abuse its discretion in denying the appellant’s

motion for leave to file a delayed motion for a new trial. The record
supports the trial court’s finding that the appellant could have filed a
new-trial motion within the 120 days allowed by Crim.R. 33(B). Even
accepting the appellant’s claim that he reasonably could not have
complied with the 120-day time requirement, he failed to show that he
filed his motion for leave within a reasonable time after discovering
the evidence at issue. Judgment affirmed.
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Case Name: State of Ohio v. Anthony C. Taylor 
Case No:  Clark App. No. 2013-CA-59
Panel:  Froelich, Fain, Hall
Author:  Michael T. Hall
Summary: The State concedes, and we determine that the trial court erred in

finding the defendant statutorily ineligible for intervention in lieu of
conviction under the S.B. 160 version of the ILC statute. Judgment
reversed and cause remanded.


