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Case Name: State of Ohio v. Justin Cain 
Case No:  Miami No. 2013-CA-31 
Panel:  Fain, Hall, Welbaum
Author:  Michael T. Hall
Summary: The trial court did not err in denying the appellant’s delayed post-

sentence motion to withdraw his guilty pleas where (1) the motion
offered no support for his claim that the parties mistakenly had
believed his actions constituted rape and gross sexual imposition and
(2) he did not cite anything to support his claim of actual innocence.
The appellant cannot challenge the trial court’s denial of a
suppression motion in the context of an appeal from the denial of
post-sentence plea-withdrawal motion. Judgment affirmed.

Case Name: Paul L. Sacksteder, et al. v. Jeffrey S. Senney, et al. 
Case No:  Montgomery App. No. 25892
Panel:  Fain, Hall, Welbaum
Author:  Michael T. Hall
Summary: Appellant is plaintiff in an ongoing legal malpractice action against

defendants. Appellant filed this separate action for replevin,
conversion, and breach of fiduciary duty in order to obtain the
“original” of the case file maintained by his former attorneys. The
attorneys provided copies of the files, at their cost, and an opportunity
for appellant and his new lawyer to physically inspect the “original.”
The trial court did not err by entering summary judgment for Appellees
on Appellants’ claims. Except for original documents or materials
provided to an attorney by the client,  which are the client’s property,
the client  does not own or have the immediate right to possess the
original papers or documents produced by the attorney in Appellants’
case files. Judgment affirmed.    

Case Name: In Re: H.Y.
Case No:  Montgomery App. No. 26082
Panel:  Fain, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not abuse its discretion in overruling Appellant’s

motion for new trial, based on the removal of the magistrate who
heard the custody case.  Civ.R. 63(B), relied on by Appellant, does
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not apply to magistrates, and the trial court properly conducted an
independent review of the record, as is required by Juv.R. 40(D)(4)(d).
The court also did not abuse its discretion in awarding custody of the
child to the father. R.C. 3109.042 provides only a statutory
designation of legal and residential custody to unmarried females.
However, when a court makes an initial custody decision, the parents
stand on equal footing. Furthermore, Appellant was not the primary
caretaker; both parents spent equal amounts of time caring for the
child.  Appellant also had some mental health issues that the court
was entitled to consider.  Affirmed.

Case Name: State of Ohio v. Justin D. Thomas
Case No:  Darke App. No. 2013-CA-11
Panel:  Fain, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not err in overruling Appellant’s petition for

postconviction relief given that the petition was untimely filed and
otherwise lacked merit.  Affirmed.

 Case Name: State of Ohio v. Clifford Chaffin
Case No:  Montgomery App. No. 25220
Panel:  Fain, Donovan, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not err in overruling Appellant’s motion to suppress

evidence of his pre-trial identification on remand.  Likewise the trial
court did not err in holding a supplementary evidentiary hearing on the
suppression issue.  In addition, it was not an abuse of  discretion for
the trial court to poll the jurors in order to determine whether juror
number four’s verdicts were made voluntarily.  The trial court also did
not err in refusing to grant a mistrial based on an alleged Bruton
violation, because no such violation occurred.  Appellant’s trial
counsel was not ineffective in failing to move for a separate trial given
that Appellant was not prejudiced by having his case tried jointly with
his co-defendant.  The State concedes that the trial court erroneously
imposed court costs and prematurely disapproved of transitional
control in the court’s termination entry.  The remaining assignments
of error were not raised in Appellant’s original appeal and are barred
by the doctrine of res judicata.  Affirmed in part, reversed in part, and
remanded for the limited purposes of permitting Appellant to request
a waiver of court costs and for the trial court to revise the language in
the termination entry. 

Case Name: State of Ohio v. Christian P. Fannon
Case No:  Montgomery App. No. 25957
Panel:  Fain, Donovan, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not err in overruling the Appellant’s post-sentence

motion to withdraw his guilty plea, as the claims in the motion are
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barred by the doctrine of res judicata.  In addition, the motion was
untimely and failed to establish manifest injustice.  Affirmed.

Case Name: State of Ohio v. Michelle Butler
Case No:  Clark App. No. 2013-CA-110
Panel:  Fain, Donovan, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not err in ordering Appellant to pay $1,500 in

restitution, as this amount of restitution bears a reasonable
relationship to the victim’s economic loss as a result of Appellant
passing the victim a bad check.  Affirmed.

Case Name: State of Ohio v. Linda Rocia Kay 
Case No:  Montgomery App. No. 25761
Panel:  Fain, Donovan, Welbaum
Author:  Mike Fain
Summary: Defendant’s conviction for Murder is supported by sufficient evidence,

and is not against the manifest weight of the evidence.  The trial court
did not commit plain error when it failed to merge defendant’s
Aggravated Burglary and Aggravated Robbery convictions.  Evidence
in record did not establish that the defendant did not separately
commit the offenses.  As the State concedes, the trial court did err in
imposing consecutive sentences without making the findings required
by R.C. 2929.14(C)(4).  That part of the judgment imposing
consecutive sentences is Reversed; the judgment is Affirmed in all
other respects; and the cause is Remanded for further proceedings
with respect to the issue of whether to impose the sentences
consecutively or concurrently.

Case Name: State of Ohio v. Lawrence A. Ratleff, Jr. 
Case No:  Champaign App. No. 2013-CA-24
Panel:  Fain, Donovan, Welbaum
Author:  Mike Fain
Summary: Anders brief filed.  Defendant pled guilty to Possession of Heroin and

Tampering with Evidence.  A third count, Trafficking in Heroin, was
dismissed.  Defendant was sentenced to 24 months imprisonment for
Possession of Heroin, and to 12 months imprisonment for Tampering
with Evidence, to be served concurrently with one another, but
consecutively with a separate sentence imposed in proceedings in
Union County.  The trial court made the findings required by statute
for the imposition of consecutive sentences.  The record reflects that
when he tendered his plea, the defendant was correctly advised of the
possibility that his sentences in this case could be ordered to be
served consecutively to any sentence imposed in the Union County
case.  The record reflects that the trial court complied with the
requirements of Crim.R. 11 when it accepted the defendant’s plea.
Independent review of the record reveals no potential assignments of
error having arguable merit.  Affirmed.
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Case Name: Raymond Brock, et al. v. Food, Folks & Fun, Inc., et al.
Case No.: Montgomery App. No. 25719
Panel: Fain, Donovan, Welbaum
Author: Mary E. Donovan
Summary: The trial court did not err when it granted summary judgment to

appellees.  The trial court concluded that any hazard associated with
the handicap accessible ramp was an open and obvious condition,
thereby rendering it unforeseeable to appellees that an individual
exercising ordinary care would suffer any injury when walking on or
near the access ramp.   The trial court further held that appellant’s
admitted failure to recognize the ordinary danger associated with the
handicap accessible ramp was not foreseeable by appellees.   Finally,
the trial court did not err when it held that the modifications and
construction of the handicap accessible ramp from appellee’s original
site plans constituted material deviations, thereby negating any duty
appellee, Schaeffer, owed to appellant.  Judgment affirmed. 

Case Name: Rhonda Smith Bass v. Michael C. Bass
Case No.: Montgomery App. No. 25922
Panel: Froelich, Fain, Welbaum
Author: Jeffrey E. Froelich
Summary: Trial court acted within its discretion in concluding that Husband had

failed to prove the existence of a loan from his son and in concluding
that diminution in value of Wife’s IRA was due to fluctuations in the
market, rather than misconduct.  Trial court also reasonably awarded
the marital home and a condo owned by the parties to Wife, based on
its conclusion that she was more likely than Husband to be able to
obtain financing which would allow her to reimburse Husband for his
share of the equity.  The record does not support Husband’s claim
that he was required to contribute to a second mortgage taken by
Wife on the marital home while the divorce was pending.  Judgment
affirmed.

Case Name: State of Ohio v. Michael Haynes
Case No.: Clark App. No. 2013 CA 90
Panel: Froelich, Donovan, Hall
Author: Jeffrey E. Froelich
Summary: Issues raised in defendant’s brief are barred by res judicata, because

he could have raised them on direct appeal and did not do so; we will
not consider these issues.  Several of the issues were also raised in
a motion for delayed appeal, which we overruled.  Judgment affirmed.

Case Name: State of Ohio v. Eva Christian
Case No.: Montgomery App. No. 25256
Panel: Froelich, Donovan, Hall
Author: Jeffrey E. Froelich
Summary: The affidavit in support of the search warrant for Defendant’s home

provided a reasonable basis for the issuance of the warrant;
Defendant’s motion to suppress was properly overruled.  
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There was insufficient evidence from which the jury could have
concluded that Defendant engaged in a pattern of corrupt activity.
Accordingly, that conviction will be reversed, as will the trial court’s
order that Defendant forfeit her home based on her conviction for
engaging in a pattern of corrupt activity; further, a forfeiture
specification was not in the indictment.  

The amount of a fraudulent insurance claim and the economic harm
caused by making false alarm determine the degree of the respective
offenses, but do not constitute elements of the offenses to which the
mens rea applies.  

H.B. 86, which went into effect while this case was pending, changed
the threshold amounts of a fraudulent insurance claim and of
“economic harm” which constitute the various degrees of insurance
fraud and making false alarm, respectively.  The trial court properly
sentenced Defendant in accordance with H.B. 86, but it erred in failing
to also convict her of the (lower) degrees of the offenses provided by
H.B. 86.  

An insurance company can be entitled to restitution as the victim of
an offense (insurance fraud), despite the fact that it cannot be paid
restitution as a third-party who had reimbursed a victim; costs of
investigating insurance fraud can constitute economic harm forming
a basis for an order of restitution to the insurance company, even if
the investigation resulted in the denial of the claim.  

The trial court erred in permitting the sheriff’s department to include
the entire cost of its investigation into burglary and insurance fraud as
“economic loss” resulting from the offense of making false alarm.
Applying the new threshold amounts set forth in H.B. 86, and
including only those costs directly associated with making false alarm,
Defendant should have been convicted of lesser degrees of insurance
fraud (Count Two) and making false alarm (Count Three). Law
enforcement agencies and fire departments are not “victims” entitled
to restitution for the cost of the services they render.

  Defendant responded to a question at trial by stating that another
witness (her former employee) had been convicted of attempted
manslaughter in the past.  The trial court did not abuse its discretion
in striking Defendant’s answer, which was not responsive to the
question she had been asked, or in clarifying to the jury that the
witness-employee had not, in fact, ever been convicted of that
offense.  The trial court also did not abuse its discretion in calling a
man whom Defendant had allegedly paid to commit burglary and
vandalism as a court’s witness; the witness had an interest in
protecting Defendant and had not shown any willingness to cooperate
with the State.  Defendant’s impeachment through her prior
inconsistent conduct was not improper, and the recorded



. . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . .     Court of Appeals Case Summary, June 20,  2014               Page 6

conversation by which she was impeached was properly
authenticated.  

Judgment affirmed in part, reversed in part, and remanded.
Defendant’s conviction for engaging in a pattern of corrupt activity will
be reversed, as will the forfeiture of her house ordered in connection
with that conviction. Defendant’s convictions for insurance fraud
(Count Two) and making false alarm (Count Three) will be modified
to reflect lower degrees of the offenses; as modified, these
convictions will be affirmed.  The awards of restitution to the
insurance companies will be affirmed, and the awards of restitution to
the sheriff’s department and fire department will be reversed.  The
matter is remanded for resentencing on Counts Two and Three, and
for entry of a judgment consistent with this opinion.  (Hall, J.,
concurring and dissenting.)
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