
 

 

THE COURT OF APPEALS OF OHIO 
SECOND APPELLATE DISTRICT 

CASE SUMMARIES 
June 17, 2016 

 
 
These case summaries are issued for the convenience of the public, the bench, and 
the bar. They are a brief statement of the court’s holdings and are not to be 
considered headnotes or syllabi. Copies of opinion are available from the particular 
county's clerk of courts. The full text of each opinion will be available on the  
Ohio Supreme Court’s Website at www.sc.ohio.gov/ROD/docs/default.asp  
 

 
Case Name:  State of Ohio v. Amanda Terry 
Case No:  Montgomery App. No. 26722; 14-CRB-4993 
Panel:    Donovan, Froelich, Hall 
Author:   Michael T. Hall 
Summary:  The trial court did not err by overruling Appellant’s motion to 

suppress. Although a Huber Heights police officer, returning to his 
jurisdiction from the Montgomery County jail, was investigating 
apparent criminal activity while en route through the City of Dayton, 
suppression is not a remedy for violation of R.C. 2935.03, which 
gives peace officers authority to arrest persons found committing 
offenses only “within the limits of the political subdivision.” The 
evidence is sufficient to support Appellant’s conviction for obstructing 
official business. Sufficient evidence was presented that the officer, 
and another who arrived to assist, were conducting official business 
and, by not complying with the police officer’s order not to leave, 
Appellant intended to obstruct the officer’s investigation and 
hampered or impeded the officer’s investigation. The evidence is 
also sufficient to support Appellant’s conviction for resisting arrest. 
Although R.C. 2935.03 did not authorize the arrest by Huber Heights 
officers and that detention did not fulfill the “lawful” element required 
by the current version of resisting arrest in R.C. 2921.33, the 
Appellant also resisted the responding Dayton police officers who did 
have authority to make a lawful arrest. The trial court did not err by 
admitting certain testimony from the police officer or by admitting a 
video recording from the officer’s cruiser. Judgment affirmed.  
(Froelich, J., concurring).  

 
Case Name:  State of Ohio v. Jeffrey L. Birt, II  
Case No:  Champaign App. No. 2015-CA-32; T.C. No. 2014-CR-191 
Panel:    Fain, Froelich, Welbaum 
Author:   Mike Fain  
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Summary:  Appeal from adjudication of violations of conditions of community 
control sanctions and the imposition of a prison sentence.  Anders 
brief filed.  No potential assignments of error having arguable merit 
found.  Affirmed.     

   
Case Name:  State of Ohio v. Terry R. Cassel 
Case No:  Montgomery App. No. 26708; 14-CR-2763 
Panel:    Fain, Froelich, Welbaum 
Author:   Mike Fain  
Summary:  The defendant’s indictment for the illegal use of a minor in nudity-

oriented materials charges the offense in the words of the statute, 
and is not defective.  The trial court did not err in overruling a motion 
to suppress evidence.  The information supplied by known 
informants established probable cause for the search warrant.  The 
trial court, in this bench trial for possession of child nudity-oriented 
material, did not err in considering evidence of motive, since motive 
was relevant to the defendant’s affirmative defense of artistic 
purpose.  Although the trial court did not identify the exhibit numbers 
of the particular photograph or photographs upon which its verdict 
was based, its description of the photographs supporting its verdict 
is sufficient to permit meaningful appellate review.  The photographs 
upon which the trial court’s verdict is based meet the test for the 
graphic depiction of the genitals required for conviction.  Affirmed.  
(Froelich, J., concurring).    

 
Case Name:  State of Ohio v. Herman E. Kinnison 
Case No.:  Darke App. Nos. 2015-CA-2 and 2015-CA-8; 14CR146 
Panel:   Donovan, Fain, Hall 
Author:  Mary E. Donovan 
Summary: Trial court erred when it overruled appellant’s motion to suppress.  

Police officer’s directive to appellant for him to empty his pockets 
exceeded the scope of a limited pat-down search for weapons 
under Terry when the officer had no reasonable articulable suspicion 
that appellant was armed and/or dangerous.  Therefore, the 
subsequent discovery of the contraband at issue cannot be justified 
under a Terry stop and frisk analysis.  Judgment reversed and cause 
remanded for proceedings consistent with this opinion. 

 
Case Name:  State of Ohio v. Jacob H. Smith 
Case No.:  Champaign App. No. 2015-CA-25; 15CR67 
Panel:   Fain, Froelich, Welbaum 
Author:  Jeffrey E. Froelich   
Summary: Trial court’s imposition of consecutive sentences was not contrary to 

law or clearly and convincingly unsupported by the record.  Judgment 
affirmed. 
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Case Name:  State of Ohio v. David P. Henderson 
Case No.:  Montgomery App. No. 26762; 14CR2931 
Panel:   Donovan, Froelich, Welbaum 
Author:  Jeffrey E. Froelich   
Summary: Anders appeal.  Defendant’s claims that the trial court failed to 

comply with Crim.R. 11, that his sentence was contrary to law and 
an abuse of discretion, and that his trial counsel rendered ineffective 
assistance are frivolous.  No non-frivolous issues found.  Judgment 
affirmed. 

 
Case Name:  Valerie Percio, et al. v. David C. Smith, et al. 
Case No.:  Clark App. No. 2015-CA-81; 12-CV-491 
Panel:   Donovan, Froelich, Welbaum 
Author:  Jeffrey E. Froelich   
Summary: Trial court’s judgment entry, upon remand, failed to enter judgment 

with respect to all defendants.  Case dismissed for lack of a final 
appealable order. 

 
 
 
 
 


