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Case Name: State of Ohio v. Joshua A. Louden
Case No.: Champaign App. Nos. 2013 CA 30 and 2013 CA 31
Panel: Fain, Donovan, Welbaum
Author: Mary E. Donovan
Summary: Appellant forfeited any claim of bias and prejudice when he elected

to proceed with his second revocation hearing before the trial judge
without filing an affidavit of disqualification in the Supreme Court of
Ohio.  Record fails to demonstrate that trial counsel was ineffective for
having failed to file an affidavit of disqualification.  The trial court erred
in ordering appellant to pay his court-appointed legal fees as costs of
the case.  Reimbursement for such costs is available to the county
only through a civil action. State v. Miller, 2d Dist. Clark No.
08CA0090, 2010-Ohio-4760, ¶ 61; R.C. 2941.51(D).  The portion of
the court’s judgment imposing legal fees as costs is vacated; in all
other respects, the judgment is affirmed.

Case Name: State of Ohio v. Nathaniel J. Kesting
Case No.: Montgomery App. No. 25789
Panel: Froelich, Donovan, Welbaum
Author: Jeffrey E. Froelich
Summary: Defendant’s conviction for domestic violence was not against the

manifest weight of the evidence.  The trial court did not improperly
reserve its ruling on defendant’s Crim.R. 29(A) motion at the end of
the State’s case; the court overruled the motion, even though the
court stated that it would consider further argument at a later time.
The trial court’s remarks to the witness while instructing her to answer
questions directly were not prejudicial.  No ineffective assistance of
counsel was demonstrated.  Judgment affirmed.  (Donovan, J.,
concurring).

Case Name: In Re: M.O. and E.O., III
Case No.: Montgomery App. No. 25965
Panel: Froelich, Fain, Welbaum
Author: Jeffrey E. Froelich
Summary: In response to a motion from children services for legal custody, the

trial court erred in granting a third extension of temporary custody,
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which continued temporary custody for a period exceeding two years.
R.C. 2151.353(F) and R.C. 2151.415(D) preclude a third extension of
temporary custody and a total period of temporary custody exceeding
two years.  See also In re D.J., 2d Dist. Montgomery No. 21666,
2006-Ohio-6304.  Judgment reversed and remanded

Case Name: State of Ohio v. Edward J. Jemison
Case No:  Montgomery App. No. 25967 
Panel:  Froelich, Donovan, Hall
Author:  Michael T. Hall
Summary: The appellant waived any objection to the transfer of his community

control revocation case from one judge to another by failing to object.
The record fails to support the appellant’s argument that the trial court
engaged in improper ex parte communication with another judge or
with Ohio Supreme Court personnel. The trial court did not abuse its
discretion in revoking the appellant’s community control based on his
failure to make any real effort to obtain a job or a GED for roughly
seven months. Judgment affirmed.

Case Name: In Re: M.W. and N.W.  
Case No:  Montgomery App. No. 26107
Panel:  Froelich, Fain, Hall
Author:  Michael T. Hall
Summary: The record supports the trial court’s finding that awarding Montgomery

County Children Services permanent custody was in the best interest
of the appellant’s two children. Judgment affirmed.

Case Name: State of Ohio v. Lloyd L. Drager, Jr.
Case No:  Montgomery App. No. 26067
Panel:  Fain, Donovan, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not err in finding that Appellant had two prior OVI

convictions within six years of his current OVI offense and enhancing
his sentence pursuant to R.C. 4511.19(G)(1)(c).  Because Appellant
was represented by counsel during his prior convictions, he is now
prohibited from collaterally attacking the validity of those convictions
in the present case.  Affirmed.

Case Name: Glenn L. Gibbs, et al. v. Speedway LLC
Case No:  Montgomery App. No. 26026
Panel:  Fain, Donovan, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not err in rendering summary judgment against the

plaintiff in a slip and fall case.  The plaintiff could not identify the
cause of his fall. Assuming that his fall was due to ice, the snow and
ice were the result of natural accumulations.  Further assuming that
the lighting was insufficient, the danger was open and obvious.
Finally, the defendant is not liable under a theory of negligence per
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se, because an applicable municipal ordinance pertaining to lighting
of spaces is not a specific rule that establishes a standard of conduct
replacing the “reasonable person” standard.  Affirmed.

Case Name: State of Ohio v. Cory Maxwell 
Case No:  Greene App. No. 2013-CA-63
Panel:  Fain, Donovan, Welbaum
Author:  Mike Fain
Summary: Trial court erred in overruling motion to suppress evidence obtained

as the result of a traffic stop.  Police officer’s testimony that: (1)
defendant, when making a signaled lane change from the left lane to
the right lane, straddled the line dividing the two lanes for 50 to 100
feet, while traveling at 45 miles per hour; (2) defendant then left his
right-turn signal on for an additional 300 yards before exiting the
highway to the right; and (3) defendant exited the highway at a point
where there was no access to the Wright Patterson Air Force Base,
neither establishes probable cause to believe that a traffic violation
was committed, nor reasonable and articulable suspicion of impaired
driving.  Therefore, the stop was unlawful, and the evidence obtained
as a result of the stop should have been suppressed.  Defendant’s
OMVI conviction Reversed, and cause Remanded. (Welbaum, J.,
dissenting.)

Case Name: In Re: S.A., T.M., and S.A. 
Case No:  Montgomery App. Nos. 25994 & 26001
Panel:  Fain, Donovan, Welbaum
Author:  Mike Fain
Summary: The trial court did not err in awarding permanent custody of the

parties’ children to Montgomery County Children’s Services.  There
is sufficient evidence in the record to support the trial court’s findings
that the children either cannot be, or should not be, placed with either
parent within a reasonable time, and that it is in the best interests of
the children that their permanent custody be awarded to the agency.
Mother’s trial counsel was not ineffective for having failed to object to
the admission of evidence of an improper relationship between
Mother and her father.  The trial court could have found that the
probative value of this evidence outweighed any unfair prejudice its
admission would cause; therefore, if trial counsel had objected, the
objection would likely have been overruled.  Affirmed. 


