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Case Name: State of Ohio v. James L. Dunson
Case No.: Montgomery App. No. 25693
Panel: Fain, Donovan, Froelich
Author: Mary E. Donovan
Summary: Appellant’s conviction is supported by sufficient evidence and is not

against the manifest weight of the evidence. The trial court did not err
in admitting the statements of Appellant’s co-conspirator since
independent proof of the conspiracy was adduced prior to the proffer
of the co-conspirator’s statements.  Judgment affirmed.

Case Name: State of Ohio v. Mickey S. Cole
Case No.: Miami App. No. 2013 CA 18
Panel: Froelich, Donovan, Welbaum
Author: Jeffrey E. Froelich
Summary: The State presented sufficient evidence to prove defendant’s guilt of

breaking and entering and theft of a motor vehicle; defendant’s
conviction was not against the manifest weight of the evidence.  Trial
court did not commit plain error in allowing officer to testify that the
vehicle was damaged by a chainlink fence and in allowing the State
to play videos of defendant’s arrest and unsolicited exculpatory
statements; defense counsel did not render ineffective assistance for
failing to object to the admissibility of that evidence.  Judgment
affirmed.  (Welbaum, J., concurring).

Case Name: State of Ohio v. Jason M. Zwick
Case No.: Miami App. No. 2013 CA 4
Panel: Froelich, Fain, Donovan
Author: Jeffrey E. Froelich
Summary: Defendant waived all but plain error by failing to include in his motion

to suppress the issue that he raises on appeal.  Trial court did not
commit plain error in failing to suppress chat logs that were allegedly
found on defendant’s electronic equipment, which was seized and
later searched pursuant to two search warrants.  There is no evidence
that the officers exceeded the scope of the search warrants.
Judgment affirmed.

http://www.sconet.state.oh.us
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Case Name: Brian W. Adams v. Bankers Trust Company, et al. 
Case No:  Montgomery App. Nos. 25703 and 25706
Panel:  Fain, Hall, Welbaum
Author:  Michael T. Hall
Summary: The trial court erred in holding that the plaintiff-appellant could not

foreclose on real estate in an attempt to satisfy a valid judgment lien.
Although the trial court’s determination that the judgment lien is
subordinate to a pre-existing mortgage is supported by the record,
that determination does not preclude the plaintiff-appellant from
foreclosing. The trial court did not err in finding that a domesticated
foreign judgment may be renewed every five years in Ohio without
also being renewed in the foreign state. Judgment reversed and
cause remanded. 

Case Name: State of Ohio v. Travis Blankenship 
Case No:  Clark App. No. 2012-CA-74
Panel:  Donovan, Hall, Welbaum
Author:  Michael T. Hall
Summary: The trial court’s imposition of Tier II sex-offender registration

requirements on the appellant did not constitute cruel and unusual
punishment in violation of the Eighth Amendment to the United States
Constitution. Judgment affirmed.  (Donovan, J., dissenting).

Case Name: State v. Jason Waller
Case No:  Clark County App. No. 2013-CA-26
Panel:  Fain, Hall, Welbaum
Author:  Mike Fain
Summary: In prosecution for Felony Murder, among other charges, trial court’s

failure to have instructed the jury concerning Aggravated Assault did
not rise to the level of plain error where the jury was (erroneously)
instructed concerning Voluntary Manslaughter in relation to the Felony
Murder charge, but did not return a verdict of Voluntary Manslaughter,
thereby indicating that it did not find, by a preponderance of the
evidence, that the defendant had acted under the influence of a
sudden passion or in a sudden fit of rage, brought on by serious
provocation occasioned by the victim that is reasonably sufficient to
incite the person into using deadly force (stabbing the victim in the
chest with a knife having a twelve-inch-long blade).

Trial court did not err in concluding that Castle doctrine did not apply
where defendant, who owned the premises where the stabbing
occurred, had previously granted exclusive possession of the
premises to the victim.  Consequently, trial court did not err in denying
request for instruction on self-defense, since no reasonable jury could
have found, on the evidence presented, that the defendant had no
opportunity to retreat before using deadly force.

Trial court did not err in denying request for instruction on Reckless
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Homicide.  Defendant’s own testimony was incompatible with a finding
that his mental state was less than knowingly, since he admitted that
his stabbing the victim in the chest was intentional, not an accident.

Trial court did not err in overruling motion to dismiss Felony Murder
charge in the indictment.  The indictment used the words of the
statute to charge the offense, and the State’s amended bill of
particulars identified the nature of the Felonious Assault serving as
the predicate offense for the Felony Murder – stabbing the victim in
the chest with a knife.

There was no prosecutorial misconduct rising to a level that deprived
the defendant of a fair trial.  Affirmed. 

Case Name: State of Ohio v. Christopher M. Foxx 
Case No:  Greene App. No. 2013-CA-14
Panel:  Fain, Hall, Welbaum
Author:  Mike Fain
Summary: Trial court did not err in overruling motion to suppress evidence

obtained shortly after the stop of a vehicle in which defendant was a
passenger.  Police officer had reasonable, articulable suspicion for an
investigative stop; the vehicle was the only vehicle, besides a taxicab,
that officer saw in area on one of only two routes away from an armed
robbery at 1:40 in the morning, just five minutes after the report of the
robbery.  Within two minutes of the stop, another officer on the scene
found clothing in plain view in the vehicle that matched the description
of clothing worn by the perpetrator of the robbery.  This gave the
police officer probable cause to arrest the defendant and seize the
clothing.

The trial court did err by assessing court costs without first informing
the defendant of the possibility that he might be required to perform
community service if he failed to pay the costs.

Part of judgment assessing costs is Reversed; the judgment is
Affirmed in all other respects; and this cause is Remanded for the
proper assessment of costs.

Case Name: Wesley Luburgh v. Clifford M. Bishop, et al. 
Case No:  Montgomery App. No. 25818
Panel:  Fain, Hall, Welbaum
Author:  Mike Fain
Summary: Trial court erred in dismissing fraud cause of action on statute of

limitations ground under Civ.R. 12(B)(6).  Complaint did not show
conclusively on its face that it was time-barred, because the complaint
did not show conclusively on its face that the statute of limitations was
not tolled under the discovery doctrine.  Dismissal of fraud cause of
action Reversed; judgment Affirmed in all other respects; and cause
Remanded for further proceedings.
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