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These case summaries are issued for the convenience of the public, the bench, and 
the bar. They are a brief statement of the court’s holdings and are not to be 
considered headnotes or syllabi. Copies of opinion are available from the particular 
county's clerk of courts. The full text of each opinion is also available on the  
Ohio Supreme Court’s Website at www.sc.ohio.gov/ROD/docs/default.asp  
 

 
 
DECISION AND FINAL JUDGMENT ENTRY RENDERED ON DECEMBER 31, 2015: 
 
Case Name:   State of Ohio ex rel Creative Construction Services LLC v. William 

R. Grosz 
Case No.:   Miami App. No. 15-CA-21 
Panel:   Froelich, Donovan, Hall 
Author:   Per Curiam  
Summary:   Petition signer, previously designated a vexatious litigator, failed to 

seek leave to institute this quo warranto action, and this court is 
required to dismiss it.  Signer’s actions in filing on behalf of the limited 
liability company are also unauthorized, warranting dismissal. 

 
 
OPINIONS RENDERED ON JANUARY 8, 2016: 
 
Case Name:  Danette Fitzgerald v. David Fitzgerald 
Case No.:  Darke App. No. 2015-CA-18 
Panel:   Donovan, Hall, Welbaum 
Author:  Mary E. Donovan 
Summary: The trial court correctly classified Appellee’s separate property, and   

the court’s division of property does not constitute an abuse of 
discretion.  Judgment affirmed. 

 
Case Name:  State of Ohio v. Pennie F. Smith 
Case No.:  Champaign App. No. 2014-CA-39 
Panel:   Froelich, Donovan, Welbaum 
Author:  Jeffrey E. Froelich 
Summary: Anders appeal.  No arguably meritorious issues regarding trial 

court’s imposition of a non-minimum sentence or its alleged 
imposition of a harsher sentence due to the death of a drug buyer.  
Judgment affirmed. 

http://www.sc.ohio.gov/ROD/docs/default.asp
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Case Name: State of Ohio, ex rel., Christina Nothstine, nka Allen v. Harris 
Nothstine 

Case No.:  Montgomery App. No. 26684 
Panel:   Froelich, Fain, Hall 
Author:  Jeffrey E. Froelich 
Summary: Support enforcement agency did not object in the trial court to 

magistrate’s finding that arrearage for cash medical payments had 
never been properly imposed, and it did not file a transcript of the 
hearing held before the magistrate with the trial court or on appeal.  
As such, its arguments are waived and/or cannot be properly 
reviewed by this court.  Judgment affirmed.  

 
Case Name:  State of Ohio v. Timothy Hannah  
Case No:  Montgomery App. No. 26651 
Panel:    Fain, Hall, Welbaum 
Author:   Michael T. Hall 
Summary:  The trial court did not err in denying the appellant’s post-conviction 

motion for relief from an allegedly void judgment. Claimed 
irregularities involving the assignment and transfer of the appellant’s 
case between judges did not render the final judgment void. Even 
assuming arguendo that one or more irregularities existed, at most 
they would have rendered the judgment voidable, not void. In failing 
to timely object to the alleged irregularities the appellant has waived 
any argument based on them. Judgment affirmed. 

 
Case Name:  State of Ohio v. Christina M. Long  
Case No:  Greene App. No. 2015-CA-9 
Panel:    Froelich, Fain, Hall 
Author:   Michael T. Hall 
Summary:  Anders appeal. No non-frivolous issues for appellate review. The trial 

court’s denial of intervention in lieu of conviction without a hearing 
presents no non-frivolous issue. Likewise, any argument about the 
trial court’s imposition of a prison sentence for a fifth-degree felony 
is frivolous. The sentence was authorized because the appellant had 
violated the conditions of her bond. Judgment affirmed.  (Froelich, J., 
concurring). 

    
Case Name:  State of Ohio v. David H. Alexander  
Case No:  Darke App. No. 15-CA-6 
Panel:    Froelich, Fain, Hall 
Author:   Michael T. Hall 
Summary:  The trial court erred by overruling Appellant’s Civ.R. 60(B) motion. 

The weight of the evidence shows that Appellant is entitled to relief. 
Judgment reversed; remanded. 
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Case Name:  State of Ohio v. Chad L. Day 
Case No:  Greene App. No. 2015-CA-15 
Panel:   Fain, Hall, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in failing to provide Appellant with a hearing 

prior to overruling Appellant’s motion to withdraw his guilty plea.  
Appellant did not demonstrate manifest injustice.  Also, the motion to 
withdraw was barred by res judicata.  Affirmed. 

 
Case Name:  State of Ohio v. Robert Walden 
Case No:  Clark App. No. 2014-CA-84 
Panel:   Froelich, Hall, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in sentencing Appellant to a maximum 11-

year prison sentence for attempted murder, as the sentence is 
neither contrary to law nor unsupported by the record.  Affirmed. 
(Froelich, P.J., concurring). 

 
Case Name:  State of Ohio v. Talbert Grooms 
Case No:  Clark App. No. 2015-CA-31 
Panel:   Froelich, Hall, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in failing to hold a hearing on Appellant’s 

ability to pay a mandatory minimum fine, because the trial court is 
not required to hold a hearing.  In addition, the court did not abuse 
its discretion in imposing the mandatory minimum fine. The court was 
not required to make findings.  The court also considered the 
presentence investigation report that was prepared, which did not 
indicate that Grooms was unable to pay the mandatory minimum 
fine.  Affirmed. (Froelich, J., dissenting). 

 
Case Name:  State of Ohio v. Aaron Smith 
Case No:  Clark App. No. 2015-CA-17 
Panel:   Fain, Hall, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court erred by ordering Appellant to serve his prison 

sentence at a specific correctional institution.  Therefore, Appellant’s 
judgment entry of conviction is hereby modified to provide as follows: 
“IT IS HEREBY ORDERED that the defendant be sentenced to 18 
months in the Ohio Department of Rehabilitation and Correction. * * 
* Defendant is ORDERED conveyed to the Ohio Department of 
Rehabilitation and Correction, c/o the Correctional Reception Center, 
Orient, Ohio.”  Judgment affirmed as modified. 
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Case Name:  State of Ohio v. Deron Howard 
Case No:  Clark App. Nos. 2015-CA-25 and 2015-CA-26 
Panel:   Donovan, Hall, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: Appellant’s trial counsel did not render ineffective assistance in 

failing to subpoena an eye-witness to the charged offense. In 
addition, the trial court did not err in overruling Appellant’s motion to 
withdraw his guilty plea.  Affirmed. 

  
Case Name:  State of Ohio v. David E. Clark  
Case No:  Montgomery App. No. 26596 
Panel:    Fain, Hall, Welbaum 
Author:   Mike Fain  
Summary:  The defendant was convicted in 1992 of Aggravated Murder, 

Attempted Aggravated Murder, Aggravated Burglary, and 
Aggravated Arson.  In 2014, he moved for leave to file a motion for 
a new trial, based upon newly discovered evidence.  He appeals from 
the overruling of his motion for leave to file a motion for a new trial.  

 
   The trial court did not abuse its discretion in granting the State’s 

request for a late filing of its response to the motion, which it claimed 
was not properly served upon the State.  Any error in the trial court’s 
having ruled upon the motion without having received a response 
from the defendant to the State’s response to the motion is harmless, 
since the defendant has not identified anything that he could have 
included in his response that would have affected the outcome.  The 
trial court did not err in finding that there was an undue delay (about 
a year) from the defendant’s receipt of the newly discovered 
evidence and his motion for leave.  Since this was an independent, 
valid basis for overruling the motion for leave, the trial court’s error in 
finding that the defendant was not prevented from having discovered 
the new evidence within the 120-day limit for filing a motion for a new 
trial was harmless.  Affirmed. 

 
Case Name:  State of Ohio v. Allysha G. Lee 
Case No:  Montgomery App. Nos. 26621 and 26622 
Panel:    Fain, Hall, Welbaum 
Author:   Mike Fain  
Summary:  Defendant convicted of Harassment by an Inmate and Assault upon 

a Local Corrections Officer appeals, contending that parts of her 
community control sanctions relating to sex offender treatment and 
monitoring are not reasonably related to the offenses of which she 
was convicted.  Because there is evidence in the record that the 
offenses were committed as part of a plan to gain access to child sex 
offense victims, the trial court did not abuse its discretion by imposing 
the sanctions.  Affirmed.  


