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OPINION RENDERED FEBRUARY 13, 2015:  
 
Case Name:  In Re:  C.S. & M.S. 
Case No.:  Montgomery App. No. 26083 
Panel:   Froelich, Donovan, Hall 
Author:  Mary E. Donovan 
Summary: The trial court did not abuse its discretion in determining that the 

children could not be placed with M.Y. within a reasonable time.  The 
trial court did not abuse its discretion in determining that permanent 
custody in favor of MCCS is in the best interest of the children.  
MCCS was not required to make reasonable efforts to prevent the 
continued removal of the children from their home since a sibling had 
previously been removed and M.Y.’s parental rights involuntarily 
terminated with respect to the child.  The trial court did not err in 
relying on the recommendations of the Guardian ad Litem. The 
Guardian ad Litem lacked authority to request a planned permanent 
living arrangement when MCCS did not request this disposition.  
Judgment affirmed. 

 
OPINIONS RENDERED FEBRUARY 20, 2015:  
 
 
Case Name:   State of Ohio v. Jimmy L. Thames, Jr.  
Case No:    Montgomery App. No. 26052 
Panel:    Froelich, Fain, Hall 
Author:    Michael T. Hall 
Summary:  No non-frivolous issues for appellate review.  Judgment affirmed. 
 
Case Name:  State of Ohio v. Joseph A. Royster 
Case No:  Montgomery App. No. 26378 
Panel:   Donovan, Hall, Welbaum 

http://www.sc.ohio.gov/ROD/docs/default.asp
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Author:  Jeffrey M. Welbaum 
Summary: The trial court did not abuse its discretion in denying Appellant’s 

petition for post-conviction relief, as the alleged Brady violation and 
ineffective assistance of counsel claims raised in Appellant’s petition 
all lack merit.  Affirmed. 

 
Case Name:            Georgia B. Cox v. Dayton Public Schools Board of Education  
Case No:    Montgomery App. No. 26382 
Panel:     Fain, Donovan, Welbaum 
Author:     Mike Fain  
Summary: Trial court erred when it dismissed a motion to vacate an arbitration 

award on timeliness and standing issues.  The plaintiff timely served 
her motion in accordance with Civ.R. 5(B)(2).  Because the Master 
Contract gave the plaintiff the right to choose whether to submit the 
termination of her employment to arbitration, she was a party to the 
arbitration for purposes of determining her standing to seek judicial 
review of the arbitration decision confirming the termination of her 
employment.  Reversed and Remanded. 

 
Case Name:  State of Ohio v. Majdi Hammad  
Case No:  Montgomery App. No. 26110 
Panel:    Froelich, Fain, Donovan 
Author:   Mike Fain  
Summary: Defendant’s conviction for Harassment by an Inmate (bodily 

substances) is supported by sufficient evidence, and is not against 
the manifest weight of the evidence.  Trial court did not err in 
overruling Batson challenge to the State’s exercise of two 
peremptory challenges; the State offered race-neutral explanations 
for the challenges, and the trial court did not err by accepting those 
explanations as the actual reasons for the challenges.  Trial court did 
not err in imposing consecutive sentences, but the trial court failed 
to incorporate in its sentencing entry the consecutive-sentence 
findings that it made at the sentencing hearing.  Affirmed, and 
Remanded for nunc pro tunc correction of the sentencing entry. 

 
Case Name:  Omar K. James v. State of Ohio  
Case No:  Clark App. No. 2013-CA-28 
Panel:    Froelich, Fain, Donovan 
Author:   Mike Fain  
Summary: Upon remand from the Supreme Court of Ohio for reconsideration in 

light of Mansaray v. State, 138 Ohio St. 3d 277, 2014-Ohio-0750, 6 
N.E.3d 35, we conclude that the State’s failure to have retried the 
defendant in accordance with the mandate of the federal court’s 
order in habeas corpus, which resulted in the dismissal of the 
charges against him and his release from prison, is a procedural 
error occurring after his sentence and imprisonment, for purposes of 
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the wrongful incarceration statute, R.C. 2743.48(A)(5).  Therefore, 
the trial court erred in determining that the defendant was not a 
wrongfully imprisoned individual under the statute.  Reversed and 
Remanded. 

 
Case Name:  State of Ohio v. Brandon Bozeman 
Case No.:  Clark App. No. 2014-CA-38 
Panel:   Froelich, Fain, Donovan 
Author:  Mary E. Donovan 
Summary: The trial court did not err when it failed to merge the appellant’s 

convictions for kidnapping and rape.  The facts adduced by the State 
at appellant’s plea hearing established that the offenses were 
committed with a separate animus, and are therefore, not subject to 
merger.  Judgment affirmed. 

 
Case Name:  State of Ohio v. Paul E. Cokes, Jr. 
Case No.:  Montgomery App. No. 26223 
Panel:   Donovan, Hall, Welbaum 
Author:  Mary E. Donovan 
Summary: The evidence adduced at trial was sufficient to sustain appellant’s 

conviction for rape of a child under ten years of age.  Appellant’s 
conviction was not against the manifest weight of the evidence.  
Judgment affirmed. 

 
Case Name:  State of Ohio v. Frank K. Dubose 
Case No.:  Montgomery App. No. 26105 
Panel:   Froelich, Fain, Donovan 
Author:  Jeffrey E. Froelich 
Summary: Conceded error appeal.  Trial court erred in failing to provide jail time 

credit to defendant, who pled guilty to felony OVI and received a 
consecutive 60-day prison term.  Despite arguable language in R.C. 
2929.13(G)(2), jail time credit is required under equal protection 
principles.  Judgment reversed in part, and case remanded for 
calculation of jail time credit. 

 
Case Name:  Kristen Bynum v. Randy Cotterman 
Case No.:  Montgomery App. No. 26222 
Panel:   Froelich, Fain, Donovan 
Author:  Jeffrey E. Froelich 
Summary: Trial court’s decision to return $2,600 of escrowed rent to tenant was 

not against the manifest weight of the evidence.  The trial court 
reasonably found that there were bedbugs in the residence for 
eleven months, justifying the return of $200 per month for those 
eleven months.  In addition, the trial court reasonably concluded that 
bathtub’s drainage problem for two weeks justified the return of $200 
of rent.  Finally, the trial court reasonably compensated tenant for the 



 2nd District Court of Appeals Case Summary, February 20, 2015 Page 4 

$200 that was paid to a plumber to repair the bathtub.  Judgment 
affirmed. 

 
Case Name:  State of Ohio v. Richard Western 
Case No.:  Montgomery App. No. 26058 
Panel:   Froelich, Donovan, Hall 
Author:  Jeffrey E. Froelich 
Summary: Trial court did not err in overruling defendant’s motion to suppress 

statements he made to the police.  Defendant waived his Miranda 
rights, and his subsequent incriminating statements to the police 
were not the result of coercive conduct.  Trial court erred in ordering 
restitution without considering defendant’s present and future ability 
to pay.  Portion of judgment imposing restitution is reversed, and 
matter remanded for consideration of restitution; in all other respects, 
the judgment is affirmed. 

 
Case Name:  State of Ohio v. Gregory Norris 
Case No.:  Montgomery App. No. 26147 
Panel:   Froelich, Fain, Hall 
Author:  Jeffrey E. Froelich   
Summary:  The trial court did not abuse its discretion in concluding that a 

recording of a 911 call and statements the victim made to police 
when they arrived at her home in response to the 911 call were 
admissible under the excited utterance and/or present sense 
impression exceptions to the hearsay rule; the admission of these 
statements did not violate Defendant’s right to confront witnesses 
against him.  The 911 recording was sufficiently authenticated.  Trial 
court properly denied Defendant’s Crim.R. 29 motion for acquittal.  
Judgment affirmed. 

 


