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RENDERED ON FRIDAY, FEBRUARY 7, 2014:

Case Name: Deutsche Bank Trust Co. Americas, fka Bankers Trust Company as
Trustee v. Talbot D. Ziegler, et al.

Case No:  Montgomery App. No. 25744
Panel:  Fain, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The trial court did not err in rendering summary judgment in favor of

a bank seeking foreclosure.  The defendant did not challenge the
merits of the foreclosure action in the trial court, and failed to properly
support his affirmative defenses with appropriate factual materials as
required by Civ.R. 56.  Affirmed.

Case Name: Wells Fargo Bank, N.A. v. Nicklas S. Goebel, et al. 
Case No:  Montgomery App. No. 25745
Panel:  Donovan, Hall, Welbaum
Author:  Michael T. Hall
Summary: The trial court erred in entering a decree of foreclosure authorizing a

sheriff’s sale of mortgaged real estate where a borrower with an
interest in the property remains a party to the action with a right of
redemption that has not been adjudicated. The appellee bank had
standing to file an action for judgment on a note and foreclosure of a
mortgage. The appellee bank did not fail to satisfy a condition
precedent to foreclosure, namely compliance with the face-to-face
interview requirement of 24 C.F.R. §203.604. That regulation does not
create a condition precedent to foreclosure. At best, it creates an
equitable affirmative defense when a borrower demonstrates non-
compliance with the face-to-face interview requirement. Judgment
affirmed in part, reversed in part, and cause remanded.
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RENDERED ON FEBRUARY 13, 2014: 

Case Name: In Re: State ex rel., Gregory Priest v. Judge Steven Dankof
Case No: Montgomery App. No. 25978
Panel: Fain, Froelich, Donovan
Author: Per Curiam 
Summary: Relator was not entitled to a writ of mandamus ordering Respondent

to issue a final judgment entry in his criminal case because a final
judgment entry had been issued on August 24, 2010.  Writ of
mandamus denied.

RENDERED ON FRIDAY, FEBRUARY 14, 2014:

Case Name: State of Ohio v. Danielle Foster
Case No:  Montgomery App. No. 25655
Panel:  Donovan, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: Appellant failed to demonstrate that she received ineffective

assistance of counsel.  The record does not establish that trial
counsel failed to investigate whether Appellant had any mental or
social issues.  Also, trial counsel’s failure to present mitigating
evidence at trial is a trial strategy, which may not form the basis of an
ineffective assistance claim.  In addition, trial counsel’s failure to move
for a competency hearing did not fall below an objective standard of
reasonableness, because Appellant did not display any indicia of
incompetence at trial.  Finally, trial counsel’s failure to pursue an
insanity defense is also a trial strategy, which may not form the basis
of an ineffective assistance claim.   Affirmed. 

Case Name: In Re: J.G.
Case No:  Montgomery App. No. 25929
Panel:  Fain, Hall, Welbaum
Author:  Michael T. Hall
Summary: The trial court did not err in awarding Montgomery County Children

Services permanent custody of the appellant’s child. Clear and
convincing evidence supports the trial court’s finding that an award of
permanent custody to the agency is in the child’s best interest. Any
error in the trial court’s admission of alleged hearsay was harmless.
Judgment affirmed. 

Case Name: In Re: A.O.
Case No:  Montgomery App. Nos. 25807 and 25996
Panel:  Fain, Donovan, Hall
Author:  Michael T. Hall
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Summary: The trial court did not err in dismissing appellant grandmother’s
custody complaint with regard to her grandchild. The record supports
a finding that New Mexico was the child’s “home state” within the six
months preceding the custody complaint. Therefore, New Mexico has
exclusive home-state jurisdiction over custody matters. Judgment
affirmed.  (Donovan, J., concurs in judgment only.)

Case Name: State of Ohio v. Charles E. Adams 
Case No:  Montgomery App. No. 25772 
Panel:  Fain, Hall, Welbaum
Author:  Michael T. Hall
Summary: Res judicata precludes the appellant from challenging court costs or

a fine imposed in his 2007 termination entry because the issue could
have been raised on direct appeal. Therefore, the trial court did not
err in overruling his pro se “motion to vacate and/or suspend court
fines.” Judgment affirmed. 

Case Name: Ikerd Scuba Enterprise LLC v. Micah Lakes, et al. 
Case No:  Montgomery App. No. 25704
Panel:  Fain, Hall, Welbaum
Author:  Mike Fain
Summary: Where three individual defendants signed a lease as the tenant, the

lease named the tenant as Advanced Spas and Pools, a fictitious
name,  and the plaintiff landlord had no reason to believe he was
dealing with any entity other than the three individual defendants, the
trial court did not err in awarding judgment for damages for breach
against the defendants as individuals.

Specific provision in lease providing for certain specific payments by
the tenant to the landlord upon vacating the premises after three
years was not in conflict with general provision in lease for damages
upon breach.  Therefore, trial court did not err in including the specific
payments in the judgment.

Lease did not include a provision requiring tenant to pay common
area maintenance fees; therefore, the trial court did err in including
those fees in the judgment.  As landlord concedes, the judgment’s
inclusion of a double award of payments for utilities was error.

The trial court did not err in overruling defendants’ Civ.R. 12(B)(6)
motion to dismiss.  The lease did contain a commencement date.
And the defendants never raised as an issue in the trial court the
failure of the lease to have been acknowledged in accordance with
R.C. 5301.01.

Trial court did not err in awarding the attorney fees requested by the
landlord, without a hearing.  The trial court afforded the defendants an
opportunity to make a filing in opposition to the landlord’s request for
attorney fees, which was accompanied by an affidavit, but the
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defendants did not do so.  Under these circumstances, it was
reasonable for the trial court to assume that the defendants had no
objection to the award of the fees requested.

That part of the judgment awarding common area maintenance fees,
and doubly awarding utilities expenses, is Reversed; the judgment is
Affirmed in all other respects; and the cause is Remanded for re-
calculation of the award of damages.  

Case Name: In the Matter of the Estate of Dant’e Price, Deceased 
Case No:  Montgomery App. No. 25791
Panel:  Froelich, Fain, Donovan
Author:  Mike Fain
Summary: Record does not support appellant’s contention that trial court failed

to undertake an independent review of the magistrate’s decision
(which the trial court did not adopt).  Based upon the evidence in the
record, the trial court did not abuse its discretion in finding appellant
unsuitable to administer her deceased son’s estate and appointing
another to be the administrator.  Affirmed.

Case Name: State of Ohio v. Michael Hill
Case No:  Clark App. Nos. 2013-CA-11 & 2013-CA-12
Panel:  Froelich, Fain, Donovan
Author:  Mike Fain
Summary: Defendant appeals from two separate convictions for Failure to

Comply with an Order or Signal of a Police Officer, Causing a
Substantial Risk of Serious Physical Harm.  With respect to the
second conviction, defendant’s contention that there was insufficient
evidence that he caused a substantial risk of serious physical harm
is not well-taken; there was sufficient evidence to support the jury’s
verdict on that element.  Defendant does not challenge his first
conviction on that basis.

Also with respect to the second conviction, the trial court did not
abuse its discretion in overruling a motion for mistrial when a witness
for the State, in explaining why he decided to continue to chase the
defendant if he thought it was dangerous, said, “ * * * , unfortunately,
that’s part of my job, is to apprehend felons.”  The trial court
construed this testimony as referring to the felonious nature of the
defendant’s high-speed flight, and gave the defendant an opportunity
to test that construction with further questioning, which the defendant
declined. 

With respect to each conviction, there was sufficient proof of venue.
Affirmed.
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Case Name: State of Ohio v. Dustin Gard
Case No:  Montgomery App. No. 25727
Panel:  Fain, Hall, Welbaum
Author:  Mike Fain
Summary: Trial court did not err when it failed to rule on defendant’s motion to

suppress statements before accepting his no-contest plea.  The issue
of the admissibility of this evidence became moot, since the no-
contest plea obviated the need to take any evidence on the issue of
the defendant’s guilt.  Crim.R. 12(I) only permits, as an exception to
this general rule, the assertion on an appeal from a conviction based
on a no-contest plea of error in a ruling on a pretrial motion to
suppress.  Affirmed.

Case Name: Kathryn Kirn v. Brian Heifner
Case No.: Greene App. No. 2013 CA 44
Panel: Donovan, Hall, Welbaum
Author: Mary E. Donovan
Summary: The judgment of the municipal court, small claims division, in favor of

Appellee, is not against the manifest weight of the evidence.
Judgment affirmed.

Case Name: Nathaniel J. DeWitt v. Eric Jensen
Case No.: Montgomery App. No. 25768
Panel: Froelich, Fain, Donovan
Author: Mary E. Donovan
Summary: Trial court’s decision to direct a verdict on the issue of negligence

between the plaintiff and defendant did not preclude the intervening
plaintiff/insurer from submitting interrogatories to the jury since the
court and all parties acknowledged and agreed that the two cases
were being tried together.  Hence, the interrogatories were properly
submitted to the jury on whether defendant’s conduct was intentional
for purposes of coverage under the insurance policies issued by the
plaintiff/insurer.  The trial court’s ultimate judgment that the defendant
was not entitled to coverage under the insurance policies adopted
only the verdict rendered by the jury, and is therefore, not contrary to
law.  Judgment affirmed.  (Froelich, P.J., concurring).

Case Name: State of Ohio v. Christopher Walker
Case No.: Clark App. No. 2013 CA 8 and 2013 CA 9
Panel: Froelich, Fain, Donovan
Author: Jeffrey E. Froelich
Summary: The trial court’s unclear explanation of the maximum potential

mandatory sentence, coupled with counsel’s request for judicial
release and the Defendant’s apparent partial answer to whether any
promises were made,  arguably demonstrated a misunderstanding on
the part of Defendant or his attorney of the law regarding Defendant’s
eligibility for judicial release, such that the trial court should have
inquired further into this matter before accepting Defendant’s plea.
Judgment reversed and remanded.  
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Case Name: State of Ohio v. Darin E. Morris
Case No.: Montgomery App. No. 25806
Panel: Froelich, Fain, Donovan
Author: Jeffrey E. Froelich
Summary: Anders appeal.  The defendant’s plea of guilty was made knowingly,

intelligently, and voluntarily. No potentially meritorious issues
presented. Judgment affirmed.

   


