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Case Name:  In The Matter Of:  A.J. and B.J. 
Case No.:  Miami App. No. 2014 CA 28 
Panel:   Froelich, Fain, Hall 
Author:  Jeffrey E. Froelich 
Summary: Trial court properly concluded, on the facts before it, that, as between 

a parent and a non-parent, the parent had a paramount right to 
custody of his children, unless he were unsuitable; the trial court 
properly looked to the suitability of Father, rather than only the best 
interest of the children, in making its custody determination. The trial 
court reasonably concluded that Father had successfully addressed 
his prior mental health issues and was not an unsuitable parent.  
Although Father had previously agreed to an arrangement whereby 
a relative “would be named as the residential and legal custodian” of 
his two children, contractual principles did not permit another relative 
-- who was not a party to the original agreement -- to enforce that 
agreement and become the children’s legal custodian. Judgment 
affirmed.   

 
Case Name:   State of Ohio v. Terry T. Pullen  
Case No:    Montgomery App. No. 25829  
Panel:     Donovan, Hall, Welbaum 
Author:     Michael T. Hall  
Summary:  The appellant’s robbery conviction under R.C. 2911.02(A)(2) is 

supported by legally sufficient evidence and is not against the 
manifest weight of the evidence. The record supports a finding that 
the appellant inflicted physical harm on the victim while committing 
or attempting to commit a theft offense by stealing her car keys and 
trying to take her cell phone during a struggle in her car. The trial 
court did not commit plain error by failing to instruct the jury on a 
lesser-included offense. Judgment affirmed.   

 

http://www.sc.ohio.gov/ROD/docs/default.asp
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Case Name:   State of Ohio v. Michael C. Benge  
Case No:    Montgomery App. No. 26342 
Panel:     Froelich, Fain, Hall 
Author:     Michael T. Hall  
Summary:  Double-jeopardy principles did not preclude the appellant from being 

convicted of disorderly conduct and assault on a peace officer in 
successive proceedings. Both convictions were permitted because 
the two offenses involved different conduct and different evidence. 
The disorderly conduct occurred inside and outside of a nightclub. 
The assault on a peace officer occurred after an officer arrived on 
the scene to deal with the disorderly conduct and to trespass the 
appellant from the premises. Judgment affirmed.  

 
Case Name:   In The Matter Of:  D.K., a Dependent Child  
Case No:    Greene App. No. 2014-CA-37  
Panel:     Donovan, Hall, Welbaum 
Author:     Michael T. Hall  
Summary:  The trial court did not abuse its discretion in denying the appellant’s 

oral motion for a continuance at the outset of a permanent-custody 
hearing involving her child. Denial of the motion did not violate the 
appellant’s due-process rights. Judgment affirmed. 

 
Case Name:   State of Ohio v. Christopher W. Marcum 
Case No:    Montgomery App. No. 26255 
Panel:     Froelich, Hall, Welbaum 
Author:     Jeffrey M. Welbaum 
Summary:  Appellant’s counsel filed an Anders brief concluding that there are no 

meritorious issues to present on appeal. After conducting an 
independent review of the proceedings, we agree that there are no 
meritorious issues.  Affirmed. 

 
Case Name:  State of Ohio v. Michael Moore 
Case No:  Clark App. No. 2014-CA-66 
Panel:   Donovan, Hall, Welbaum 
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in denying Appellant’s petition for post-

conviction relief without an evidentiary hearing because the petition 
was untimely and Appellant failed to satisfy the requirements in R.C. 
2953.23(A)(1).  In addition, Appellant’s petition and supporting 
affidavits failed to set forth sufficient operative facts establishing 
substantive grounds for relief based on ineffective assistance of 
counsel.  Affirmed. 

 
Case Name:   State of Ohio v. Zachary D. Moore  
Case No:    Darke App. No. 2014-CA-13 
Panel:     Froelich, Fain, Hall 
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Author:     Mike Fain  
Summary:  Defendant’s Tier II sexual offender classification violates neither Due 

Process nor Equal Protection.  Under State v. Williams, 129 Ohio 
St.3d 344, 2011-Ohio-3374, 952 N.E.2d 1108, his Tier II 
classification, with its reporting, registration, and notification 
requirements, was part of the criminal penalty imposed for an offense 
of which he was duly convicted, following his no-contest plea.  Strict-
scrutiny analysis is not required, because the conduct constituting 
the offense did not involve a fundamental right, and the defendant is 
not a member of a suspect class.  The sexual offender reporting, 
registration, and notification requirements satisfy the rational-basis 
test.  Affirmed. 

 
Case Name:   State of Ohio v. Eric Chase  
Case No:    Montgomery App. No. 26238 
Panel:     Froelich, Fain, Hall 
Author:     Mike Fain  
Summary:  In overruling the defendant’s post-judgment motion to vacate or 

delay the order that he pay court costs, the trial court did not make 
sufficient findings to permit meaningful appellate review under an 
abuse-of-discretion standard.  The trial court had authority to 
consider the motion.  State v. Powell, 2d Dist. Montgomery No. 
24433, 2014-Ohio-3842, ¶ 20, followed.  Reversed and Remanded. 
  

Case Name:  In re J.H.-P. 
Case No:    Montgomery App. No. 26097 
Panel:      Fain, Donovan, Hall  
Author:     Mike Fain  
Summary:  There is evidence in the record to support the trial court’s finding that 

mother was in contempt of visitation order, and that finding is not 
against the manifest weight of the evidence.  The record indicates a 
lack of a predicate for a protective supervision order.  The trial court 
therefore erred in those parts of its order related to protective 
supervision.  That part of the order holding mother in contempt and 
imposing sanctions therefor is Affirmed.  The parts of the order 
related to protective supervision are Reversed. 

 
Case Name:   Eugen Feher v. Robert Artz  
Case No:    Champaign App. No. 2014-CA-24 
Panel:     Fain, Donovan, Hall 
Author:     Mike Fain 
Summary:  Trial court did not abuse its discretion in granting Civ. R. 60(B) relief 

from a judgment for money damages where the defendant’s answer 
to the complaint indicated the existence of a meritorious defense, 
and the record supports the trial court’s finding that defense counsel 



 2nd District Court of Appeals Case Summary, February 13, 2015 Page 4 

did not receive notice of the damages hearing, so that his failure to 
have appeared at that hearing was excusable neglect.  Affirmed. 

 
Case Name:  State of Ohio v. Gary Glenn Webb, Jr. 
Case No.:  Montgomery App. No. 26198 
Panel:   Fain, Donovan, Hall 
Author:  Mary E. Donovan 
Summary:  Record reveals no arguably meritorious issues for appellate review.  

[Anders brief].  Judgment affirmed. 
 
 
 


