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Case Name:  Gretchen M. Montei, nka Wells v. Jamie H. Montei  
Case No:  Clark App. No. 2016-CA-12; T.C. No. 06-DR-568 
Panel:    Fain, Froelich, Hall 
Author:   Michael T. Hall 
Summary:  A patient does not waive physician-patient privilege in still-pending 

prior litigation, in which the patient is not a party, by filing and 
pursuing a civil suit for breach of confidentiality of medical records 
which breach is alleged to have occurred in the prior litigation. To the 
extent the trial court held otherwise, its judgment is reversed and 
remanded.    

    
Case Name:  State of Ohio v. Erin Mansfield  
Case No:  Clark App. No. 2015-CA-72; T.C. No. 2014-CR-739 
Panel:    Fain, Froelich, Hall  
Author:   Michael T. Hall 
Summary:  Appellant’s convictions for involuntary manslaughter and voluntary 

manslaughter are supported by sufficient evidence. But the trial court 
erred by overruling Appellant’s motion for payment of an expert 
witness’s fees based on indigence. That Appellant had retained 
private counsel does not preclude her from being indigent for 
purposes of receiving expert assistance at state expense. Judgment 
reversed and convictions and sentence are vacated; remanded for 
new trial. 

 
Case Name:  State of Ohio v. Heather Bowshier  
Case No:  Clark App. No. 2016-CA-17; T.C. No. 2015-CR-383 
Panel:    Donovan, Fain, Froelich 
Author:   Mike Fain  
Summary:  Record does not support defendant’s claim of ineffective assistance 

of trial counsel. Defendant’s convictions for Aggravated Burglary and 
for Burglary in violation of R.C. 2911.12(A)(1), which require proof of 
the actual presence of someone other than the defendant and her 
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accomplice in the premises during the trespass are not supported by 
sufficient evidence, because there is no evidence that anyone else 
was present in the premises.  The presence of others in an apartment 
building stairwell was not sufficient, because there is no evidence 
that the stairwell was part of the occupied structure.  The defendant’s 
remaining Burglary conviction, which merely required proof that 
another was likely to be present, is supported by sufficient evidence.  
Reversed in part, Affirmed in part, and Remanded for re-sentencing, 
thereby mooting an assignment of error concerning the sentence 
imposed.     

 
Case Name:  State of Ohio v. Hassan O. Jirac  
Case No:  Montgomery App. No. 27003; T.C. No. 15-CR-756 
Panel:    Fain, Froelich, Hall 
Author:   Mike Fain  
Summary:  The trial court did not err in suppressing statements made both 

before and after Miranda warnings were given.  Evidence in the 
record supports the trial court’s conclusions that the defendant was 
in custody during the pre-Miranda questioning, and that the 
defendant reasonably believed that he had no choice but to confirm 
those statements after Miranda warnings were given.  Affirmed.  
(Hall, J., dissenting.)  

 
Case Name:  State of Ohio v. Travis A. Burke 
Case No.:  Montgomery App. No. 26812; T.C. No. 13CR2989 
Panel:   Donovan, Fain, Froelich 
Author:  Mary E. Donovan 
Summary:  Under the rational-basis test, R.C. 2953.08(D)(3), which precludes 

appellate review of a sentence for murder or aggravated murder, 
does not violate the Equal Protection Clause of the Fourteenth 
Amendment.  Pursuant to R.C. 2953.08(D)(3) and case law 
interpreting this statute, this Court is without statutory authority to 
review appellant's life sentence without parole for aggravated 
murder.  Judgment affirmed. 

 
Case Name:  State of Ohio v. Charles Heard 
Case No.:  Clark App. No. 2015-CA-114; T.C. No. 15CR328 
Panel:   Donovan, Fain, Froelich 
Author:  Mary E. Donovan 
Summary: The trial court’s decision to impose the maximum eight-year prison 

sentence upon appellant for aggravated vehicular homicide was not 
contrary to law.  Appellant’s trial counsel was ineffective for failing to 
remind the trial court at sentencing to merge Counts I and III.  But for 
defense counsel's failure to point out that the trial court and 
the State had previously agreed that the counts merged at 
appellant’s plea hearing, there is a reasonable probability that the 
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trial court would have properly merged Counts I and III.  Trial court 
judgment modified to reflect merger; affirmed as modified. 

 
Case Name:  State of Ohio v. Jerod Swift 
Case No.:  Montgomery App. No. 27036; T.C. No. 15-CR-1921 
Panel:   Donovan, Fain, Froelich 
Author:  Jeffrey E. Froelich   
Summary: Trial court reasonably concluded that police officers violated 

defendant’s Fourth Amendment rights when they approached the 
defendant, who was on a bicycle, in their cruiser and asked to talk 
with him.  Such a stop amounts to a traffic stop, which must be 
supported by reasonable, articulable suspicion of criminal activity, 
and the police officer who testified at the suppression hearing did not 
point to any suspected criminal activity.  The trial court also 
reasonably concluded that the interaction with the defendant-
bicyclist was not consensual, because a reasonable person in his 
position would not have felt free to ignore the officers’ request to talk.  
Trial court’s judgment granting defendant’s motion to suppress 
evidence is affirmed.   

 
Case Name:  In Re:  L.C. and R.C. 
Case No.:  Montgomery App. Nos. 27174 and 27175; T.C. Nos. 2014-5781 

and 2013-6439 
Panel:   Donovan, Fain, Froelich 
Author:  Jeffrey E. Froelich   
Summary: Father’s attorney’s performance was deficient in that he did not make 

a timely and proper request that Father be conveyed from jail to the 
permanent custody hearing or arrange for other means of presenting 
Father’s testimony. However, other evidence was presented on 
Father’s behalf, and Father has not shown that his presence and 
testimony would have affected the outcome of the proceedings.  
Thus, Father did not satisfy both prongs of the test for ineffective 
assistance of counsel pursuant to Strickland v. Washington, 466 U.S. 
668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).  Trial court did not 
abuse its discretion in refusing to grant a continuance on the day of 
the permanent custody hearing.  Judgment affirmed.   

 
 

 
 
 


