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RENDERED ON WEDNESDAY, NOVEMBER 29, 2017: 
 
Case Name:  In The Matter Of: G.B., H.B., D.B. 
Case No:  Greene App. No. 2017-CA-30; T.C. No. N42430 
Panel:   Donovan, Welbaum, Tucker     
Author:  Michael L. Tucker 
Summary: The trial court awarded permanent custody of three minor children to 

Greene County Children Services (GCCS).  The children’s father 
filed an appeal.  The record, by clear and convincing evidence, 
supports the trial court’s conclusion that the father abandoned the 
children, and that an award of permanent custody to GCCS is in the 
children’s best interest.  The record also reflects that GCCS engaged 
in appropriate, reasonable reunification efforts.  Finally, the trial court 
did not abuse its discretion by denying a second extension of 
temporary custody.  Judgment affirmed.  

 
RENDERED ON FRIDAY, DECEMBER 1, 2017:  
 
Case Name:   State of Ohio v. Joshua K. Wertz  
Case No:  Montgomery App. No. 27376; T.C. No. 16-CR-894  
Panel:    Donovan, Froelich, Welbaum  
Author:   Mary E. Donovan  
Summary: The trial court erred when it overruled appellant’s motion to 
 suppress.  The encounter between the officer and the appellant 
 was not consensual in nature, and appellant’s constitutional rights 
 were accordingly implicated.  Judgment reversed and remanded for 
 further proceedings.  (Welbaum, J., dissenting.) 
 
Case Name: State of Ohio v. Lance Dyer 
Case No.: Montgomery App. No. 27384; T.C. No. 16-CRB-4915 
Panel: Donovan, Welbaum, Tucker      
Author: Mary E. Donovan 
Summary: Defendant-appellant was convicted of menacing, a fourth-degree 
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misdemeanor.  The trial court did not abuse its discretion in 
precluding defendant from presenting evidence of the 
complainant’s (his ex-wife) prior domestic violence protection order 
complaints against him, which were either dismissed or resolved in 
the defendant’s favor.  The trial court reasonably concluded that the 
evidence was not admissible under Evid.R. 608(B) or Evid.R. 
616(A).  Trial court did not abuse its discretion in prohibiting 
defendant from offering the testimony of witnesses who were not 
timely disclosed.  Judgment affirmed. 

 
Case Name: State of Ohio v. Shonta Smalls 
Case No.: Montgomery App. No. 27387; T.C. No. 15-CRB-866W 
Panel: Donovan, Welbaum, Tucker 
Author: Mary E. Donovan 
Summary: Defendant-appellant’s counsel filed a brief under the authority of 
 Anders v. California, 386 U.S.738, 87 S.Ct. 1396, 18 L.Ed. 2d 493 
 (1967). A thorough review of the record reveals no arguably 
 meritorious appellate issues. Judgment affirmed.   
 
Case Name:  City of Beavercreek v. Iain M. Kelly 
Case No:  Greene App. No. 2017-CA-33; T.C. No. 93-CRB-1981  
Panel:    Hall, Donovan, Froelich 
Author:   Jeffrey E. Froelich 
Summary:  Trial court did not abuse its discretion in denying defendant’s motion 

to withdraw his 1993 no contest plea to attempted domestic violence.  
Defendant did not establish that his plea was other than knowing, 
intelligent, and voluntary, and the trial court reasonably found that 
the lack of notice about the Lautenberg Amendment and the impact 
of the Lautenberg Amendment on defendant’s right to possess 
firearms did not constitute a manifest injustice.  Judgment affirmed. 

 
Case Name:  State of Ohio v. Robert D. Weisgarber 
Case No.:  Montgomery App. No. 27525; T.C. No. 16-CRB-8507 
Panel:   Donovan, Froelich, Tucker 
Author:  Jeffrey E. Froelich   
Summary:  State’s appeal from the granting of defendant’s motion to suppress.  

The trial court did not err in concluding that the officer initiated an 
investigatory detention, rather than a consensual encounter, at the 
hospital, and that defendant did not voluntarily consent to be 
searched.  Judgment affirmed.  (Tucker, J., dissenting.)   

 
Case Name:  Robert L. Caldwell v. Maria H. Caldwell 
Case No:  Clark App. No. 2017-CA-53; T.C. No. 10-DR-554  
Panel:    Hall, Donovan, Froelich 
Author:   Michael T. Hall 
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Summary:  The amount that the trial court awarded Appellant for spousal 
support is not an abuse of discretion. Judgment affirmed. 

 
Case Name:  Emanuel H. Winer v. Clay Township, Montgomery County, Ohio 
Case No:  Montgomery App. No. 27565; T.C. No. 15-CV-3650  
Panel:    Hall, Welbaum, Tucker 
Author:   Michael T. Hall 
Summary:  The trial court did not err by not applying the standard of review in 

R.C. 2506.04 to the Appellees’ zoning decision. Appellant’s 
complaint for declaratory and injunctive relief is not an 
administrative appeal, so R.C. Chapter 2506 does not apply. The 
court did not err by considering the affidavit of Appellees’ expert. 
Appellant waived the ability to challenge the affidavit on appeal 
because he did not challenge it in the trial court. The court did not 
err by granting summary judgment for Appellees on Appellant’s 
declaratory judgment claim asserting that the current zoning 
classification of his property is unconstitutional as-applied. 
Appellant failed to overcome the presumption of constitutionality. 
Judgment affirmed. 

 
Case Name:  State of Ohio v. Dustin Grigsby 
Case No:  Montgomery App. No. 27443; T.C. No. 11-CRB-2094 
Panel:   Hall, Welbaum, Tucker 
Author:  Jeffrey M. Welbaum 
Summary: The trial court erred in ordering Appellant to register as a Tier I sex 

offender for a first-degree-misdemeanor charge of unlawful sexual 
conduct with a minor when the sexual conduct at issue was 
consensual and Appellant had no prior convictions for sexually 
oriented offenses.  Under these circumstances, Appellant is 
excluded from having to register as a sex offender because his 
offense does not qualify as a “sexually oriented offense” under R.C. 
2950.01(A)(2) or (A)(3), and does not warrant a Tier I or Tier II sex 
offender classification under R.C. 2950.01(E)(1)(b) and R.C. 
2950.01(F)(1)(b).  Reversed and remanded. 

 
Case Name:  State of Ohio v. Ivan L. Perdue, Jr. 
Case No:  Montgomery App. No. 27499; T.C. No. 16-CR-1206 
Panel:   Donovan, Welbaum, Tucker   
Author:  Jeffrey M. Welbaum 
Summary: The trial court did not err in overruling Appellant’s motion to suppress 

the contraband discovered inside his vehicle. The warrantless 
search of Appellant’s vehicle was lawful under the automobile 
exception to the warrant requirement because two of the officers at 
the scene smelled the odor of marijuana emanating from the vehicle, 
which provided probable cause to conduct a warrantless search, and 
at least one of the officers testified regarding his training and 



 2nd District Court of Appeals Case Summary, December 1, 2017 Page 4 

experience in detecting the odor of marijuana.  Affirmed. 
 
 
 
 
 
 
 
 


