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DECISION AND ENTRY RENDERED ON JULY 26, 2017: 
 
Case Name:  State of Ohio v. Jordan Beverly 
Case No:  Clark App. No. 2015-CA-71; T.C. No. 11-CR-258 
Panel:   Hall, Donovan, Tucker  
Author:  Michael T. Hall 
Summary: Appellant’s application for reopening under App.R. 26(B) is granted 

with respect to his first proposed assignment of error, which 
challenges his resentencing on counts for which he claims he 
already had completed his sentence.  The court finds that a 
genuine issue exists as to whether appellate counsel provided 
prejudicially deficient representation by failing to challenge 
appellant’s resentencing on counts for which he at least potentially 
already had completed his sentence.  In all other respects, the 
application for reopening is denied.  Granted, in part; denied, in 
part.  (Donovan, J., concurring in part and dissenting in part.)  

 
OPINIONS RENDERED ON AUGUST 4, 2017: 
 
Case Name:  James Hicks v. State Farm Mutual Automobile Insurance Co.  
Case No.:  Montgomery App. No. 27103; T.C. No. 16-CV-462 
Panel:   Hall, Froelich, Welbaum 
Author:  Jeffrey M. Welbaum   
Summary: The trial court did not err in concluding that Appellant was collaterally 

estopped from obtaining coverage under Appellee’s insurance 
policy.  Facts pertaining to the scope of permission were determined 
in the underlying tort proceeding, to which Appellant was a party, and 
those facts precluded Appellant’s claim of coverage under Appellee’s 
policy.  Affirmed.  (Froelich, J., dissenting.) 

 
Case Name:  State of Ohio v. Dashawn E. Williamson 
Case No:  Montgomery App. No. 27147; T.C. No. 15-CR-2941 
Panel:   Donovan, Froelich, Welbaum 
Author:  Jeffrey M. Welbaum 
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Summary: The trial court did not err in allowing a redacted jail telephone call to 
be admitted into evidence.  First, Appellant waived any error by 
failing to accept the State’s offer to make another copy of the jail call.  
In addition, no error occurred in admission, as the State met the 
threshold requirement for authentication under Evid.R. 901.  Even if 
error had occurred, there was no basis for reversing the judgment 
under a plain error analysis.  The judgment was also not against the 
manifest weight of the evidence and was supported by sufficient 
evidence.  Finally, the trial court did not err in overruling Appellant’s 
motion to suppress evidence.  Police officers had a reasonable, 
articulable suspicion for detaining Appellant, and no evidence was 
obtained during the detention.  Concerning a warrantless search of 
an automobile Appellant had been driving, Appellant disclaimed any 
interest in the automobile or its contents.  As a result, Appellant had 
no legitimate expectation of privacy in the automobile or its contents, 
and had no cognizable Fourth Amendment challenge to the officers' 
search.  Affirmed. 

 
Case Name:  State of Ohio v. James A. Deaton 
Case No:  Montgomery App. No. 27181; T.C. No. 16-CR-66 
Panel:   Hall, Donovan, Tucker 
Author:  Michael L. Tucker 
Summary: The admission of a police officer’s re-direct testimony, elicited in 

response to cross-examination questioning concerning the failure to 
take measurements, that he identified no evidence of an accidental 
shooting requiring the taking of measurements did not constitute 
plain error.  Trial counsel did not provide ineffective assistance by 
failing to object to the accidental shooting question, by not requesting 
an accident jury instruction, and by allowing the Defendant-appellant 
to testify regarding his prior criminal record.  Finally, the jury’s verdict 
is not against the manifest weight of the evidence.  Judgment 
affirmed.  (Donovan, J., concurring in judgment only).     

 
Case Name:  State of Ohio v. Andre Terrell 
Case No.:  Clark App. No. 2016-CA-32; T.C. No. 15-CR-263 
Panel:   Donovan, Froelich, Welbaum 
Author:  Mary E. Donovan   
Summary: The trial court did not err in denying Appellant’s motion to suppress, 

since the facts in the affidavit supporting the search warrant provided 
a substantial basis for finding probable cause to believe that drugs 
likely were present in Appellant’s hotel room. Appellant did not raise 
the particularity of the warrant or the scope of the search before the 
trial court, and plain error is not demonstrated.  Appellant consented 
to the pat down search of his person and did not merely submit to a 
claim of authority. Officers properly entered Appellant’s hotel room 
to secure it pending the warrant.  Appellant’s reliance upon State v. 
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Gonzales, Slip Opinion No. 2016-Ohio-8319, is misplaced; pursuant 
to State v. Gonzales, Slip Opinion No. 2017-Ohio-777, the applicable 
offense level for cocaine possession is determined by the total weight 
of the drug involved, including fillers, and Appellant’s convictions are 
supported by sufficient evidence and not against the manifest weight 
of the evidence.  The trial court did not commit plain error in failing to 
instruct the jury that the State was required to prove the amount of 
pure cocaine in the drug, excluding fillers, or in sentencing Appellant.  
Judgment affirmed. 

 
Case Name:  Diane F. Rowland v. Steven P. Buehrer, Administrator, et al. 
Case No.:  Montgomery App. No. 27412; T.C. No. 15-CV-5441 
Panel:   Hall, Donovan, Tucker 
Author:  Mary E. Donovan   
Summary: The trial court abused its discretion in excluding from trial the 

deposition testimony of Plaintiff’s sole expert witness, since the 
doctor testified that the aggravation of Plaintiff’s preexisting rotator 
cuff tear was substantial both in the sense of being considerable 
and in the sense of being established with objective evidence.  
Judgment granting summary judgment in favor of Dayton Public 
Schools is reversed, matter is remanded for further proceedings 
consistent with opinion. 

 
 
 
 
 


