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Case Name: Alice Maddox v. Board of Commissioners of Greene County, Ohio 
Case No:  Greene App. No. 2013-CA-71
Panel:  Fain, Donovan, Hall
Author:  Michael T. Hall
Summary: Where a party raises and maintains the affirmative defense of advice

of counsel, the advice counsel provided on the issue is relevant and
discoverable. The appellant failed to meet its burden of establishing
applicability of the attorney-client privilege where the evidence
demonstrates only the presence of counsel “in the room” as opposed
to counsel’s participation in any communication. Even if the attorney-
client privilege were applicable, the appellant waived it by asserting
advice of counsel as an affirmative defense. Judgment affirmed and
cause remanded for further proceedings.

Case Name: Bank of New York Mellon Trust Co. N.A. v. Mark Herres, et al.
Case No:  Montgomery App. No. 25890
Panel:  Donovan, Hall, Welbaum
Author:  Jeffrey M. Welbaum
Summary: The original plaintiff in a foreclosure action had standing to bring the

action, because the defendant’s promissory note had been assigned
to it prior to the time that the complaint was filed.  The lack of formal
assignment of the mortgage to the original plaintiff prior to suit also
did not preclude standing, because the transfer of the note to the
plaintiff automatically resulted in the equitable assignment of the
mortgage securing the note.  In addition, the trial court did not abuse
its discretion in denying the defendant’s Civ.R. 60(B) motion for relief
from judgment.  Defendant’s discharge from personal liability for the
debt in bankruptcy did not affect the plaintiff’s judgment in foreclosure
and attendant right to sell the property.  The discharge only precluded
the plaintiff from pursuing the defendant personally for a deficiency
judgment.  Affirmed.  (Donovan, J., concurs in judgment only.)
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Case Name: State of Ohio v. Kyle Jones
Case No:  Clark App. No. 2013-CA-63
Panel:  Froelich, Fain, Welbaum
Author:  Jeffrey M. Welbaum
Summary: Appellant’s ineffective assistance of counsel claim fails because he

did not demonstrate any prejudice resulting from his trial counsel’s
failure to object to jurors allegedly sleeping during trial.  In addition,
the trial court did not err in sentencing Appellant to three years in
prison, as the sentence is supported by the trial court’s findings and
is not clearly and convincingly contrary to law.  Affirmed. (Froelich,
P.J. and Fain, J. concur, subject only to the discussion in regards to
the concurring opinion in Rodeffer, 2013-Ohio-5759.)

Case Name: State of Ohio v. Cora Garcia 
Case No:  Greene App. No. 2013-CA-51
Panel:  Fain, Donovan, Hall
Author:  Mike Fain
Summary: The trial court made the findings required by R.C. 2929.14(C)(4) for

the imposition of consecutive sentences.  In view of the defendant’s
prior criminal history, failure to have been rehabilitated by a prior
prison sentence, and pattern of drug abuse, those findings are not
clearly and convincingly unsupported by the record.  If, as both parties
seem to assume, the abuse-of-discretion standard of review applies
to this appeal, the sentence is not an abuse of discretion.  Affirmed.

Case Name: Federal Home Loan Mortgage Corporation v. Stanley L. Trissell, Jr.,
et al. 

Case No:  Montgomery App. No. 25935
Panel:  Fain, Donovan, Hall
Author:  Mike Fain
Summary: Trial court did not err in rendering summary judgment of foreclosure.

Competent, unrebutted Civ.R. 56 evidence established that the
mortgage had been assigned to the plaintiff.  This created a
rebuttable presumption that the note had been assigned to the
plaintiff, which was not rebutted.  Therefore, trial court did not err in
finding the plaintiff to have been the holder of the note.  Affirmed.
(Donovan, J., concurs in judgment only.)

Case Name: State of Ohio v. Kelsey A. Erickson 
Case No:  Montgomery App. Nos. 25843 & 25844
Panel:  Froelich, Fain, Welbaum 
Author:  Mike Fain
Summary: Defendant appeals from two OVI convictions in 2009 that were not

reduced to a proper judgment entry until 2013, despite the fact that
she had already completed her sentences and paid her fines for those
offenses.  Defendant has not demonstrated any prejudice resulting
from the lengthy delay in the reduction of those convictions and
sentences to a proper judgment entry.  Although she contends that
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there were procedural errors in the taking of her guilty pleas in both
cases in 2009, there is no record of those proceedings, and the
defendant has not attempted to use App.R. 9(C) to make up the
record.  As a result, the presumption of regularity attaching to the
defendant’s 2009 convictions and sentences has not been overcome,
and they are Affirmed. 

Case Name: State of Ohio v. Dkarl G. Cross
Case No:  Montgomery App. No. 25838
Panel:  Fain, Donovan, Hall
Author:  Mike Fain
Summary: Trial court did not err in overruling motion to suppress statements

made by defendant and evidence discovered and seized as a result
of those statements.  A reasonable person in the defendant’s position
would not have understood himself to be under the functional
equivalent of an arrest when responding to the officer’s question;
therefore, the officer was not required to give the warnings required
by Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694
(1966).  Affirmed.

Case Name: Mahdi AL Mosawi v. Phil Plummer
Case No.: Montgomery App. No. 25895
Panel: Fain, Donovan, Hall
Author: Mary E. Donovan
Summary: Appellant former inmate’s arguments in his Civ.R. 60(B) motion for

relief from judgment, filed after the trial court granted summary
judgment in favor of the the county Sheriff on Appellant’s § 1983,
personal injury and damages claims, and after this Court on appeal
determined that the statute of limitations was not tolled, are barred by
the doctrine of res judicata; the trial court accordingly did not abuse
its discretion in overruling Appellant’s Civ.R. 60(B) motion. It was
incumbent upon Appellant, even as a pro se litigant, to timely file his
claims against Appellee.  Judgment affirmed.

Case Name: State of Ohio v. John W. Pugh
Case No.: Montgomery App. No. 25819
Panel: Fain, Donovan, Hall
Author: Mary E. Donovan
Summary: Trial court did not abuse its discretion when it overruled appellant’s

petition for post-conviction relief without a hearing.  The trial court’s
decision overruling appellant’s petition satisfies the requirement in
R.C. 2953.21 for findings of fact and conclusions of law.  Appellant’s
remaining claims in his petition for post-conviction relief are barred by
res judicata.  Judgment affirmed. 

Case Name: State of Ohio v. Larry Ealy, Sr.
Case No.: Montgomery App. No. 25736
Panel: Froelich, Fain, Welbaum
Author: Jeffrey E. Froelich
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Summary: Defendant appeals from the revocation of his community control and
the imposition of an 83-day jail sentence.  Because defendant has
completely served the jail term, the appellate court cannot provide him
any meaningful relief.  Appeal dismissed as moot.

Case Name: State of Ohio v. Donna L. May
Case No.: Montgomery App. No. 25359
Panel: Froelich, Donovan, Hall
Author: Jeffrey E. Froelich
Summary: Trial court did not commit plain error by failing to sua sponte provide

a limiting instruction regarding defendant’s prior conviction, which was
required to be proven as an element of defendant’s OVI offense.
Defense counsel did not render ineffective assistance by failing to
request such an instruction.  Defendant’s conviction for harassment
with a bodily substance (saliva) was not unconstitutional under the
overbreadth doctrine.

Trial court erred in instructing the jury to determine whether defendant
was under the influence of alcohol, a drug of abuse, or a combination,
when there was no evidence that defendant’s use of Cymbalta® could
or did impair defendant’s judgment or reflexes; however, considering
the overwhelming evidence that defendant was under the influence
of alcohol, the trial court’s error was harmless. 

The trial court erred in imposing a four-year sentence for defendant’s
violation of  R.C. 4511.19(A)(1)(a).  R.C. 4511.19(G)(1)(e)(i), allowing
an aggregate five-year sentence for a third-degree felony OVI,
conflicts with R.C. 2929.13(A) and R.C. 2929.14(B)(4), which allow a
maximum aggregate sentence of 36 months.  The recent changes
and less restrictive provisions in R.C. Chapter 2929 must prevail
under R.C. 1.52.  Following State v. Owen, 2013-Ohio-2824, 995
N.E.2d 911 (11th Dist.).

Trial court’s prison sentence is reversed, and cause remanded for
resentencing on that issue.  In all other respects, the trial court’s
judgment is affirmed. (Hall, J., concurring.) 


